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Rationing the Use of Common Resources:
Problems of Design and Constitutionality

Gerd Winter'

Traditional regulation is conceived as limiting the individual use of a natural
resource in order to preserve its minimum quality; for instance, the emission of
pollutants is free if certain air quality thresholds are observed. The appropriate
constitutional test is whether the implied encroachment on basic rights of enter-
prise and property is in the public interest and proportional to it. With the further
decline and growing scarcity of natural resources new regulatory instruments have
been tried among which the capping of resource use and possibly making tradable
use of rights is a particularly innovative instrument.” Such rationing of resources
reverses the traditional conception: the use of resources now becomes a privilege.
The resource is no longer basically free but redefined as being a public resource the
use of which is apportioned.

In its first section this chapter exemplifies the core characteristics of quota
systems in four policy fields, climate protection, fisheries, air pollution, and
ozone layer protection, looking both on international and national levels. Distin-
guishing between a strong and a weak version of quota systems it then discusses
questions of best design, asking how the common resource could be legally
conceived, how overall quotas should be identified, what criteria should be used
for the allocation of individual quotas, and whether trade in quotas should be made
possible. The third section raises constitutional questions about socio-economic
failures quota systems may run into. Two opposite versions of failures may come
about: authoritarian abuse and indolent underuse. Thus rationing resources is an
ambivalent instrument: if skilfully shaped it can be a perfect solution in situations
of scarcity. But it can also be frightening if abused for either ecological authoritari-
anism or the greenwashing of inaction. The constitutional questions posed are
whether rights to property and equal treatment can shield against overrestrictive

' I wish to thank Peter Knoepfel, Lausanne, for many seminal discussions on quota systems,
Ludwig Krimer, Brussels, and Tony Prosser, Bristol, for critical comments on earlier drafts of this
chapter, and Andrea Schmeichel, Bremen, for valuable linguistic assistance. Of course, the remaining
errors and obscurities are mine.

2 See for a more elaborate discussion of this shift of policies Knoepfel (2007) 429-54.
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practices, and, contrastingly, whether rights and obligations demanding state
environmental protection can safeguard from inaction.

The quota concept

The world population’s use of natural resources continually grows, producing
scarcity. Traditional environmental policies have not halted the alarming trend.
Fundamentally new ways of cutting back uses will therefore be needed if the
livability of the biosphere is to be preserved. Maybe—and hopefully—the grass-
roots will learn faster than the institutional layer so that no stark intervention is
necessary. However, it is highly probable that institutional means will have to
provide a firm framework in order to support bottom-up initiatives or replace them
where they do not emerge. A major instrument is the setting, allocation, and—
possibly—tradability of quotas of resource use. |
There are five elements characterizing an elaborate quota concept:”

(1) A resource—a natural resource in our context —which is scarce, i.e. which does not
suffice to satisfy the demand and is not easily reproduced.

(2) The (natural) resource that hitherto was a free good is redefined as a public good and

thus handed over to the management by government. Alternatively, a community of

users may mutually agree on certain quotas rather than these being instructed by a
superior authority.

(3) The rate of sustained uses of the resource is determined and broken down into a
currency of individual use quotas.

(4) Such quotas are allocated to individual users. Different allocation systems may be
used: allocation free of charge or payment-based, and allocation by grandfathering,

by the rule “first come first served’, or by benchmarking (such as referring to best
available technology).

(5) The individual quotas may be designed to stay with the first recipient or be tradable.

The institution operating the quorta system is most often the state, one that is
concerned about its national natural resources becoming scarce. The concept can
however also be applied by a community of states. National and international quota
systems can also be combined. They can even form a hierarchy where the global
quota and the quotas of states are fixed at the international level, and the individual
quotas are allocated and managed at the national level.

A few examples can be studied showing how quota systems work, and what their
risks and benefits are: fisheries management, climate protection, the reduction of

noxious gas emissions, and the protection of the ozone layer. All of them have an
international and national dimension.

There can be less developed ones. For instance, users may on their own initiative engage in a
certain quota.
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Fisheries policy

Ovetfishing of most edible species has now spread over the territorial seas and
exclusive economic zones (EEZs) of almost every state on earth. It is gradually also
becoming a common phenomenon in many parts of the high seas. Thus, the
resource has largely become scarce. The resource can also not be produced artifi-
cially.*

In the UN Convention on the Law of the Seas (UNCLOS) the determination of
allowable catch is mentioned as a means the states should use when regulating
fisheries in the high seas.” However, no mechanism is provided by the Convention
to set quota at the international level. Some progress can nonetheless be noticed,
because for almost all regions of the high seas (sometimes also including EEZs),
commissions for fisheries management have been established on the basis of
regional conventions that are entitled to adopt catch quota for some species in
their area (Applebaum/ Donohue 1999).° Still, the quota-setting powers of the
fisheries commissions are subject to approval or opting out rights of the contracting
parties,” which means that one cannot already speak of a transformation of the free
good into a common good managed by the commissions.

While in the high seas all states have a right to fish, fish resources in the territorial
seas and EEZs belong to the sovereign rights of coastal states. In their EEZ they are
nonetheless obliged to determine total allowable catch.® Still, they are not bound to
operate elaborate quota allocation systems. They may as well use other instruments
of limiting fisheries (such as restrictions of gear, vessel numbers, or days at sea) as
long as the overall catch quota are met. But they can also break total quota down
into individual ones and allocate them to the individual fishers. Many states have
introduced such quota systems.” :

In the EU, the sovereign rights of member states over fish stocks have been
transferred to the EU level. The Council of Fisheries Ministers was entrusted to
establish total allowable catch quotas and break them down into state quotas
allocated to each fishing member state.'® The member states receive a certain
percentage, which was originally agreed upon by political compromise and is
carried forward year by year. Member states are however allowed to transfer quotas

4 Acquaculture is here left aside because it does not produce wild fish. Incidentally, it is even
putting a further stress on wild resources because it consumes wild fish as feed.

> Art. 119(1)(a) UNCLOS.

6 See, for instance, Convention on Future Multilateral Cooperation in the Northwest Atlantic
Fisheries of 1978 (NAFO Convention).

7 See, for instance, the quota setting powers of the NAFO Commission and the opting out
procedure of Arts. XI and XII NAFO convention (hetp://www.nafo.int/about/frames/about.html,
accessed 4 January 2010).

8 Art. 61 UNCLOS. For further explanation see Markowski (2010).

9 See, for instance, for Indonesia, Kenya, Mexico, and Namibia the country reports by Laode
Syarif, Evanson Chege Kamau et al., German Ponce et al. and Raymond Rukoro in Winter 2009.

10 Are. 20(1) and (2) Council Regulation (EC) No. 2371/2002 of 20 December 2002 on the

conservation and sustainable exploitation of fisheries resources under the Common Fisheries Policy,
OTT 2582 oF 21 December 2002. p. 99.
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to other member states subject to notification of the Commission.'' Hence, on the
level of EU states a system of ‘cap, allocate and trade’ is operated. The states allot
their shares to the individual fishermen in the form of individual fish quotas, mostly
according to a percentage of the share each fisherman had received in the first
allocation round. This percentage was originally allocated according to the actual
quantity fished at a certain date. It has remained stable over the years, thus largely
excluding newcomers. In more general terms, the allocation concept follows the so-
called grandfathering principle. Only a few member states, such as the Netherlands,
allow the trading of the individual quotas, while in the others a fisherman who does
not use his/her quota cannot sell it and will lose it at its date of expiry.'?

Climate policy

It has become accepted opinion that the ongoing climate change is at least partly
caused by human emissions of greenhouse gases. The absorption potential for
climate gases of the biosphere is being overstrained by human impact. In other
words, this natural resource has become scarce. The resource can to a certain extent
be artificially produced, for instance by reforestation and afforestation, but this does
not by a long way make good for the surplus input. A club of industrialized states—
those listed in Annex I of the Framework Convention on Climate Change (minus
the US and Turkey)—have through the Kyoto Protocol agreed to reduce their
emissions to an overall percentage (namely 95 per cent) and to certain individual
percentages of their emissions in 1990. The individual percentages are translated
into maximum quantities of emissions (the so-called assigned amounts) allowed in
the target period 2008-12."% This agreement is an example of a multilateral
undertaking with legally binding force on the international level. It declares that
the protected good—the climate—is one of common concern.'® The concept of
assigned amounts on the one hand commits the holder of the emission right to
reduce emissions, but on the other hand they also convey the right to make full use
of them. If a state wishes to transfer this ‘property’ to another state belonging to the
club it may do so according to rules which have been specified by separate
multilateral agreements.'”

The participating states are responsible for ensuring domestically that their shares
are not exceeded. According to the Kyoto Protocol they can do this by using
traditional regulatory means, but they can also operate a system of allocating and
possibly trading of emission quotas.

In the EU the competence of allocating quotas to the member states was shifted
to the European level. The Council decides on the quotas of the member states.'®

' Art. 20(5) Reg. 3271/02.

' The system is explained in more detail by Markus 2009.

Art. 3(1) Kyoto Protocol.

First consideration of the preamble of the Kyoto Protocol.

See Art. 17 Kyoto Protocol and the conclusions of the Accords of Marrakesh of 2001.

Council Decision (EC) 2002/358 concerning the approval, on behalf of the European Commu-

nity, of the Kyoto Protocol to the UNFCCC and the joint fulfilment of commitments thereunder
[2002] OJ L 130/1-3.
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This resembles the modus operandi of the fisheries regime, except for the fact
the Council does not act on a yearly basis but fixes the quotas for a longer period.
The quotas the EU member states agreed on while acting as Kyoto parties are by the
Council decision merged in an overall EU total amount (namely 92 per cent of
the 1990 emissions), out of which the individual member states receive a share. The
amount of the shares takes the different economic situations of member states into
account and hence differs among member states.

The member states are basically free to decide by what measures to reach their
goal. However, for the energy and industrial sectors (which make up for about 50
per cent of the entire emissions within a state) they must operate a system allocating
individual emission allowances to the individual emitters and allowing trade in
them.'” Operators of installations are not allowed to emit any quantity of CO,,' % if
they do not surrender for cancellation by the competent authority a number of
emission allowances which is equal to the actual emissions.'”

Most of the member states have, in addition to emissions trading, introduced the
possibility of obtaining emission allowances through projects that lead to a reduc-
tion of CO, emissions in other Annex I countries (‘joint implementation—]JI) or
in Non-Annex I countries (‘clean development mechanism’—CDM).

Clean air policy

While clean air policy is traditionally organized using traditional national regulatory
instruments, especially by setting EQOs and emission thresholds, international
regulatory schemes have involved quota setting and allocation (not trading, though)
on the international level. In the 1970s, knowledge emerged and spread that
emissions of sulphur dioxide and other noxious gases from the combustion of fossil
fuels not only caused lung disease in humans in hot spot areas of industrialized
cities but also led to acidification of waters and soils and, as a result, to the dying of
forests. Because noxious gases released into the air are blown over long distances,
thus crossing national borders, on the international level steps were taken to reduce
emissions. The framework of action was the UN Economic Commission for
Europe (ECE), which comprises eastern, central, and western Europe. Overall
targets were set for the reduction of emissions and broken down into shares for
the individual states. In terms of ‘cap and allocate’ this can be understood to mean
that the community of states regarded the absorption capacity of the atmosphere
for noxious gases as being a resource of common concern, which had become
scarce. There was no possibility of artificially enlarging the resource. Hence, its

utilization had to be capped, and it was decided to implement this by allocating
quotas to the participating states.

17" Art. 12 Directive 2003/87 (EC) of the European Parliament and of the Council establishing a
scheme for greenhouse gas emission allowance trading within the Community and amending Council
Directive 96/61/EC [2003] OJ L 275/32—46.

'8 The system concerning the energy and industrial sectors only includes CO, leaving aside the
other climate gases. See Directive 2003/87 Annex 1.

'? Art. 12(3) Directive 2003/87.
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The key stages in the development of the international regime were as follows.
The ECE Convention on Long-Range Transboundary Air Pollution (LRTAP) of
1979 established general obligations to reduce emissions of noxious gases. The
1985 Helsinki Protocol fixed an overall reduction target of 30 per cent of emissions
in the baseline year of 1980 that was to be reached by 1993, i.e. within seven years
(compare this with the modest 5 per cent reduction goal of the Kyoto Protocol).
The target was tightened further by the 1994 Oslo Protocol: while the quotas were
differentiated according to the technological and economic capacity of the partici-
pating states, the average reduction target for 2010 was set at a level as high as 62
per cent of the 1980 emissions. The latest step was taken by the 1997 Protocol of
Gothenburg, which aims at a reduction of 75 per cent by 2010, taking 1990 as a
baseline, a year when much of the Helsinki target was already achieved. In annexes
to the Protocols of 1994 and 1997 the targets were calculated as maximum
emission quantities per contracting state.

The targets were transformed into EC law by Directives that applied three
regulatory strategies: one of technology forcing, phasing in best available technol-
ogies (BAT) (EC Directives 84/830, 96/61, 2000/76 and 2001/80); the second
setting environmental quality objectives (EQOs) (Directive 96/62 and daughter
directives); and the third establishing overall national emission quantities for each
member state. Thus, no trading of emission rights was introduced.*

Ozone-depleting substances

The ozone layer of the stratosphere has been damaged by human emissions of
chlorofluorocarbons and halons, which over many years have mounted through the
troposphere without being degraded. The huge emerging holes in the ozone layer
reduce the protection of humans and ecosystems from ultraviolet sun radiation.
This was noticed in the 1970s and 80s and led to worldwide negotiations in the
UNEP framework. In 1985 the Vienna Convention on the Protection of the
Ozone Layer was signed, followed by the more specific Montreal Protocol on
Substances that Deplete the Ozone Layer of 1987. The Montreal Protocol limits
the production and consumption of a number of ozone-depleting substances. It was
designed successively and sophisticatedly to increase the pressure on the contracting
states to reduce emissions. The Protocol was four times amended (the London, °
Copenhagen, Vienna, and Montreal adjustments) to include more substances in its
scope and to successively reduce the quotas.?’

The increase in the scope and speed of phasing out was facilitated by a suprana-
tional element of decision-making: the Montreal Protocol provided the compe-
tence for binding decisions by a two-thirds majority of contracting states (including
simple majorities of the industrialized and the developing countries) without a
possibility of opting out.”” While the quotas are applicable to the industrialized

2% By contrast, the US has operated a ‘cap and trade’ system for acidifying gases since 1995.
2! Yoshida (2001) 117.

22 Are. 2 (9) (¢) and (d) Montreal Protocol.
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countries (Non-Article 5 countries in the terminology of the Protocol) a slower
pace of phasing out, assisted by financial aid, was conceded to the developing
countries (the so-called Article 5 countries).>> The overall reduction quotas for the
different substances were transformed into partial and individual production and
consumption quotas of the individual states, calculated taking into account their
economic situation. The Montreal Protocol allows for a transfer of quotas among
states subject to a duty of notification to the Convention secretariat.”*

In the EU and its member states the international quota system was implemen-
ted by quota systems involving the individual producers and economic consumers
of ozone-depleting substances. The overall and individual quotas were incremen-
tally reduced to near to zero.? Trading of individual quotas was allowed subject to
notification to the Commission.”® The de facto success of the phasing out is
remarkable. Although the holes in the ozone layer are still huge, there are some
small signs of recovery and some evidence that they are not spreading further.”’

Problems of design

The following discussion of designing ‘cap and allocate’ policies will show that two
versions of quota systems are conceivable as ideal types and have in fact appeared to
some extent. They may be named the strong and the weak type of quota system.
Obviously, the strong version is the more effective one and will be of major interest
in this chaprer.

The problems to be discussed are the following;

* how to conceive the common resource in general;
 how to determine the overall quota;
o what criteria to use for the allocation of individual quotas;

o whether to allow trade in individual quotas.

Two regulatory areas should be distinguished, the international, and the domestic.
The problems appear and are treated in both of them, but in somewhat different

ways. They will therefore be discussed separately. Beforehand however, a termino-
logical clarification is necessary.

23 Art. 5 Montreal Protocol.

24 See Arts. 2A—2F Montreal Protocol.

25 The most recent version of the regulation prohibits any production and consumption allowing
only for some specified exemptions. See Regulation (EC) No. 1005/2009 of the European Parliament

and of the Council of 16 September 2009 on substances that deplete the ozone layer, OJ L 286 of 31
October 2009, p. 1.

26 Art. 14 Regulation 1005/2009.

27 UNEP, Open-ended Working Group of the Parties to the Montreal Protocol on Substances that
Deplete the Ozone Layer, Twenty-seventh meeting Nairobi, 4-7 June 2007, Presentation of the
synthesis report of the 2006 assessments of the Scientific Assessment Panel, the Environmental Effects
Assessment Panel; and the Technology and Economic Assessment Panel, Synthesis Report (heep://
ozone.unep.org/Meeting_Documents/oewg/27oewg/ OEWG-27-3E.pdf, accessed 1 January 2010).
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Terminology

The term resource may be used to denote the natural good at stake: for instance, fish
stocks, the climate, the atmosphere, the waters, and the soil. Apart from natural
resources there can be scarce produced goods, such as food or dwelling space in
times of emergency. A managed good can also be made scarce by pure administra-
tive definition, such as in the EU milk quota scheme, which caps the allowable
quantity of milk production and allocates quotas according to certain criteria.
Although many aspects crosscut the variety of goods for which quota schemes
have been introduced there are possibly differences as well that restrict the present
chapter to quota systems concerning natural resources.

In rationing systems the core instrument of management is of course the quota
(or cap, share, portion, contingent, etc.). It appears as overall guota, which deter-
mines the accumulated utilizations by a collective of the resource services. The
overall and collective quota is then divided into partial quotas and allocated to states
as individual state quotas. For any given state the partial and state quota will, if seen
from its inside, be framed as an overall and collective quota, which will be further
parcelled and allocated to individuals as individual quotas.

The recipients of the quotas may be called resource users (or, more precisely, users
of services). In addition, and very importantly, there are ‘third parties—the
population at large, less industrialized countries, etc. These do not make significant
use of the service (for instance, because they do not emit large amounts of climate
gases) but substantially benefit from the resource (for instance, as farmers from
climate stability). They may be called resource beneficiaries.

Quotas rationing the use of resources should be distinguished from guoras
encouraging uses, for instance if states or actors are asked to cover certain percentages
of their energy consumption from renewable sources. In the first context the
available natural services are scarce and their overuse must be reduced; in the
second certain benign uses that are underdeveloped are furthered. The present
chapter is only concerned with the first concept, because the second raises rather
different problems of effectiveness and constitutionality.

Rationing in the international sphere
a) Legal concepts of the common resource

Quota systems presuppose that the resource is by its nature common to a number
of countries, in other words that the services are commonly utilized by them. The
outstanding example is the climate. It is de facto common for all states. More
differentiated are fish stocks. Some fish stocks stay local but others straddle the
territorial seas and exclusive economic zones (EEZs) of neighbouring states, wander
as ‘katadromous’ or ‘anadromous’ species between inner waters, coastal states, and
the high seas, or migrate over large distances within the seas (such as tuna and
whales). Some diversity of occurrence is also known with regard to waters and the
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air: overuse of local water services, governed by local bodies of law, have local
effects. But evidently, waters and the air are interconnected such that overuses have
cross-country effects. The same is even true for the soil which, although being local,
is an element of larger ecosystems for its capacity to bear life-forms and supply
physical and chemical assets.

In contrast to the commonality of many or—from a systemic viewpoint—even
all natural resources, the current use has often been characterized by ‘wild” appro-
priation: ‘wild’ meaning that stakeholders have usually made use of the resource de
facto without the legal framework taking notice of this fact. This implies that the
more ancient and the more powerful users have often won priority over newcomers
or less powerful ones. In the climate realm, the industrialized north has for a long
time claimed nature’s absorption capacity of greenhouse gases for itself. In the
fisheries sector, many states (notably the EU states), having exhausted their own
stocks, are now taking fish stocks in the high seas and exploit them until extinc-
tion—the larger the vessel the more effectively they do so. In relation to the ozone
layer, the same can be observed: industrialized countries are primary producers and
users of ozone-depleting substances, and thus also the main user of the recovery
potential of the ozone layer.

As long as the common resource is a free good under international law—such as
the high seas, the climate, and the atmosphere—uses and overuse must be regarded as
legal. International customary law has not kept pace with the de facto exploitation of
many de facto common resources. At least, there is a customary rule prohibiting the
causation of serious damage (‘neminem laedere’), but it is applicable only between
states (Birnie/Boyle Redgwell 2009). Only recently has international treaty-making
worked on upgrading the protection status of de facto common resources.

There are various concepts of common resources that such treaty-making could
pick up. ‘Common concern’ is one, belonging to the weak type of resource
management. It implies that the participating states must accept restrictions of
use in the common interest. The strong version would be to make scarce resources a
‘common good’ in the legal sense (Bothe 2006). But this concept has seldom won
the consent of states because of vested interests of historical and powerful users.
Only very few examples of common goods or common heritage of mankind exist,
examples which rather point in the direction of joint exploitation rather than
conservation of a resource: the common good of minerals in the ‘area’ of the high
seas, the moon, and outer space. A possible example of a more protective direction
is Antarctica. If the concept of common good was more widely applied to scarce
common resources this would facilitate the common management of the resource
and perfectly carry the idea of rationing.

The middle position between common concern and common good is held by a
trust concept: the resource is perceived neither strongly as a common good nor
weakly as a mere common concern but as a trust the sovereign states accept to bear
for the world community (Sands 2006). Other than the common concern and
common good, the trust concept appeals rather to self-restriction by states than to a
system of ‘assigned’ amounts. For instance, after the failure of the 2009 Copenha-
gen conference to conclude a binding ‘Kyoto II" agreement, states may be willing to
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accept that they are trustees for the world climate and enact their own climate
protection policy. This is, for instance, the way the EU will take in the near future.

b) Criteria for the determination of quotas

i) Overall quota

The level of resource protection the community of states is willing to concede is
mirrored in the overall quota. Due to the principle of sovereign equality, it is
difficult to reach consensus on bold steps towards resource protection. However,
the example of climate change policy where the club of Annex I states has by the
FCCC and the Kyoto Protocol committed itself to a common reduction quota
shows that some achievements are possible if the major users assuming joint but
differentiated responsibility are willing to pioneer. Still, weak and strong levels of
protection are possible in the club. The Kyoto Protocol certainly represents the
weak version because of its target of only 5 per cent below the 1990 level, to be
reached in as many as 15 years (1997-2012). Compare this with the ECE approach
on noxious gases and the UN approach on ozone-depleting substances, which went
for much more ambitious targets (Winter 2010).

By contrast, the fishing of high seas resources is still far away from a concept of
joint but differentiated responsibility. Although also here there are preponderant
states that control the largest fishing fleets (for instance Japan and Spain), they have
not come up with any working quota system at all.*®

Even if consensus is in principle established by the participating states, it will in
most cases not reflect what is needed in ecological terms. Ecological necessity is
normally relativized by economic, social, and political reasons. The EU practice of
setting total allowable fish catch quotas is an example to this effect, as is the 2°C
target in the current negotiations on the mitigation of climate change.?’ In pure
ecological terms, no temperature rise at all would be the safest way to go. However,
two degrees of temperature rise was accepted for economic, social, and political
reasons. A more severe target would realistically probably not be achieved. The
impact of economical and political concerns on reduction targets must be kept in
mind when designing implementing instruments. If the goal is not ambitious
enough, these instruments should aim at exceeding reduction goals if technologi-
cally and economically possible.”®

ii) Partial and individual state quotas

Once states have managed to agree on an overall quota the next question is its
distribution: who should receive what share (or bear what amount of the burden).
In a rational system the overall quota would be devoid of any non-ecological
concern, while economic, social, and political considerations would only be taken
into account at the second stage, the allocation of quotas to individual states.

28 ; ; -
o See however above for the regional fisheries commissions.
See above.

3% See below.
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In any case, disputes about legitimate criteria of differentiation are likely to
emerge. In a weak version of the rationing concept, almost any excuse to be treated
favourably would be accepted. The Kyoto Protocol must be counted as an example
for such weak variant because, among other drawbacks, it allowed the non-EU
former socialist countries to reserve large quantities of what is called ‘hot air’ for
themselves: they were assigned amounts of climate gas emissions beyond their own
requirements, enabling them to sell the surplus to other states’' and thus perverting
the very idea of conservation of the common resource. This is also true if the
allocation criterion is part of a political ‘log-rolling’” where compromising on a
different matter is traded for a particularly large share of use of the resource. An
example is Spain, which reached its outstanding fishing quotas in exchange for
agreeing to membership in the EEC.

Contrastingly, a strong variant of allocation schemes will insist on sound reasons
for unequal distribution: historical uses, technological development, economic
prosperity, political priorities, etc. would appear to be justifiable criteria. Absent
precise international customary law on equal treatment and justifiable differentia-
tion, a compromise will have to be reached by political negotiation. One version on
redistribution of radical equality would be to assign the same amount to each
inhabitant of the earth. This would imply that the wealthy people must drastically
cut back their consumption or buy emission allowances from inhabitants of poorer
regions (WBGU 2009).

For distribution, a first allocation round has to be distinguished from subsequent
allocations (Rehbinder 2007, 243). The criteria applied in the first round are (not
at all necessarily but) often determinative for subsequent rounds, especially if these
follow the grandfathering principle, as for the EU fisheries scheme. The yearly
quotas build on the allocation of quotas at the time of inception of the scheme, or at
the time of accession of a state to the scheme.

¢) Trade by states

A pure concept of ‘cap and trade’ suggests that for the sake of efficiency the quortas
assigned to the participating actors should be tradable. The overall quota would
then be reached at the lowest costs because use rights would only be utilized by
those whose costs of investment for use avoidance are higher than the price of a use
right, while those who can avoid resource use at lower costs than the price of a use
right would sell their rights. However, this pure logic does not translate into reality:
overall quotas constitute a political compromise; they do not reflect the ecological
necessity.

Rationing regimes vary depending on the tradability of quotas. The traditional
schemes such as the noxious gases protocols entirely exclude trade among states in
emission quotas. In the EU fisheries scheme, national catch quotas are transferable
among member states but in fact this hardly ever happens. The ozone layer regime

3! In 1990 many old and highly polluting factories were still operating but went out of use shortly

afterwards.
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also foresees tradable quotas. Most outstanding is the tradability of quotas among
Annex [ states in the climate regime.’” According to a Reuters information 430
million tonnes CO, have been traded in this way since 2002.>? In addition, states
can acquire emission allowances (called certified emission rights—CER) from
CDM projects.’® Until 2012 2,9 billion tonnes will be acquired from CDM
projects.>® Furthermore, states can obtain emission allowances (called emission
reduction units—ERU) from JI projects.>®

It is submitted that states should be allowed to do this only to the extent they
own enterprises and these enterprises need emission allowances. But they should
not be allowed trading in their quality as regulators. Otherwise they would be
diverted from their primary task to ensure emission reductions by political means.
If a state agrees to a certain amount of emission rights it is called to use its regulatory
powers to implement the scheme. Should it fail to fulfil this regulatory task and
need more emission facility it should not be allowed to buy more emission rights;
rather a decision of the community of states should be taken based on an investiga-
tion of the reasons for failure, asking for improvement and possibly linked with a
sanction. The non-compliance procedure envisaged by the Kyoto Protocol’” and
set up the Marrakesh Accords is the appropriate means to deal with the matter.
Should a state not need its individual quotas it should not be entitled to sell the
surplus units. In general, the understanding should be that states are not compe-
titors in regulated markets, but rather members of a community struggling to reach
a common goal. As a side effect, the exclusion of trade in emission rights between
states would lower the risk of hot air; in other words it would remove an incentive
to ask in the allocation round for higher quotas than actually needed.

Rationing at national or regional level

International quota systems do not have to be implemented by domestic quota
systems, but can as well be implemented by traditional regulatory tools. This was
done, for instance, in the EU noxious substances regime. However, if a quota

system is chosen, its specific problems have to be addressed in order to make the
system effective.

a) Legal concepts of the (de facto) common resource

A weak version of legally conceiving the scarce resource is to define its conservation
a public interest of the state. This would legitimate measures restricting freedoms of
property and enterprise, and possibly justify differential treatment of different

2 Art. 17 Kyoto Protocol.
2 hetp://www.alertnet.org/thenews/newsdesk/LDEG63R 1 MU.htm
34 Are, 12(9) Kyoto Protocol.
) http://cdm.unfccc.int/Statistics/index.heml (accessed 8 July 2010). The sum includes CDM
pr(;jscas by states as well as by private actors.
Art. 6(3) Kyoto Protocol.
7 Art. 18 Kyoto Protocol.







