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1 Tasks in Transition

According to the socialist concept of identity, state and society are not separated.
Rather the state apparatus is identical with the people, and even in its relative
separation, it still is only its organ.2 The state is at the same time an economic actor, a
planning and regulatory body and a supplier of services and facilities.®> In this
conception, administrative law is not a law covering the legal relationships between the
state as a legal body and natural or legal personalities, but organizational law that
determines the state apparatus' decision-making structures, powers and regulatory
means, which establish obligations and responsibilities for citizens and economic
actors alike.* '

However, the real conditions in 'socialist' societies developed differently. The state
apparatus, steered by the party, became detached from society, even more than its
competitor, the state of bourgeois society, which formally rests in the separation of
state and society. Without legitimacy the extensive administrative penetration of society
paralyzed social creativity. In the late phase of 'real life socialism', this paralysis could

My knowledge of the Georgian development rests in many consultancies concerned with the
reform of administrative law, especially the work on the Administrative Codex and the Rules
of the Administrative Courts.

See for a particularly clear notion of the identity theory and particularly influential in the GDR,
Karl Polak, Zur Dialektik in der Staatslehre, Berlin 1963 and id., Reden und Aufsétze, Berlin
1968. Cf. Uwe-Jens Heuer, Marxismus und Demokratie, Baden-Baden 1989, pp. 290 ff., pp.
359 ff.

Heuer, op. cit., pp. 374 f. mentions a similar spectrum of state functions, i.e. the development
of productive forces, the control of the national income, distribution and the appropriation of
nature.

For the example of the environmental law of the GDR mentioned in the regional cultural law,
Autorenkollektiv, Landeskulturrecht, Berlin 1986, pp. 47 ff., pp. 58 ff.
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be cushioned somewhat, because economic law allowed economic actors relative
autonomy and granted them a kind of individual rights5, and because administrative law
introduced some forms of a quasi rule of law, such as the intra-administrative right to
lodge complaints.6 Overall, however, the notion of a people's democracy prevailed; the
proponents of a more direct responsibility for businesses and local authorities, of
political pluralism and a socialist rule of law met no response for a long time’, and
when they were listened to the regime was already discredited.

With the fall of the Iron Curtain, these structures were modeled after a totally different
conception — the Western conception of representative democracy and the rule of law.
This endeavor required to establish legal relationships between the state and its
citizens aimed at framing societal freedom, providing infrastructure and ensuring
redistribution of wealth.

Legal development was faced with two fundamental tasks: the construction of the new
legal edifice and the creation of instruments enabling and directing the move from the
old into the new dwelling. How this has been accomplished shall be illustrated with
reference to the Georgian legal system. Among the transition countries Georgia is a
suitable example, due to two reasons: the country consistently cast its transition in
legal forms, and in this respect it has been the fastest and for a long time most
advanced among other Eastern European and Central Asian states of the Community
of Independent States (CIS). This, however, does not imply that today Georgia is a de
facto social market society and a constitutional state. But to the extent that law can
support their accomplishment, legal structures are readily available.®

For the GDR, Autorenkollektiv, Marxistisch-leninistische Staats- und Rechtstheorie:
Lehrbuch, Berlin 1975, pp. 480 ff.; Autorenkollektiv unter Leitung von U.-J. Heuer, Wirt-
schaftsrecht, Berlin 1985, pp. 65 ff. Subjective rights are understood as organizational means
of the state and show no resemblances with fundamental rights.

For the GDR, W. Bernet, 'Verwirklichung der sozialistischen Gesetzlichkeit in der staatlichen
Leitung durch Rechtsmittel', Staat und Recht 1980/81, pp. 13 ff.

In the GDR, e.g. Heuer, op. cit. and U.-J. Heuer, G. Klinger, W. Panzer, G Pflicke,
Sozialistisches Wirtschaftsrecht-Instrument der Wirtschaftsfuhrung, Berlin 1971.

In comparison to Georgia and the mainstream of transition countries, the German
Democratic Republic is an untypical case, as the self-initiated Wende was rather quickly
taken out of the hands of the citizens. Rapidly, a new system was introduced with the result
of economic wealth but socio-psychological degradation. In all other transition countries
matters were reverse: transformation in poverty but in proud self-determination.
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The Trajectory of Georgian Administrative Law

The reasons why Georgia chose law as the frame for its transition are partly
contingent, as they are rooted in the involved actors®, but they are also of a more
structural nature. Traditionally, Georgia is a self-confident civil society. During the
Soviet regime it was considered a region difficult to govern. This renders
understandable the country's quick try to establish legal forms that would enable
societal intercourse without state intervention, i.e. especially civil law. A further factor
was the relationship with Russia. Apart from two years in the early phase of the Soviet
era, Georgia had been occupied by foreign powers since the 13" century, i.e. by
Persians and Turks, and since about 1800 by the Russians. In order to capitalize on
and secure the opportunity for independence after the break-down of the Soviet Union,
a political system with constitutional authority had to be established quickly. Democratic
and constitutional institutions could provide Western recognition, e.g. membership

within the European Council, and hence safeguard against potential Russian
ambitions.

2 The Instruments of Transition

The most important engine of transition is a proactive and democratically legitimate
government. After the civil war had established the territory and the fundamental
political orientation of Georgia, the layout of its political system had to be considered.
As in most transition countries, a presidential system was adopted.10 In the first one
and a half decades of transition it was rather the parliament and its staff that fostered
the process of legal reform. Since the so-called Rose Revolution in late 2003 the
president and his apparatus has become dominant in law reform and enforcement.
However, the revolutionary potential of moving society ahead was gambled away by
precipitate actions towards economic growth that often disrespected the rule of law and
threw the regime into a legitimacy crisis.

One of the most important legal means of transition was a legal framework for the
privatization of state property, especially companies, dwellings and land. In many
transition countries, privatization was implemented ad hoc by dint of executive acts and
contracts, with the effect that assets were concentrated in the hands of very few —
people who were often neither the technically, economically nor socially most capable.

In Georgia, a group of young lawyers emerged quite early, which established a reform
network in the legally relevant institutions and made use of foreign, especially German, aid.

19 Constitution of the Republic of Georgia of 17 October 1995.
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In Georgia the Act on the Privatization of State Property of 1997 provided the
framework for calls for tenders, auctions and private lease/sale (yet, it came too late as
many assets had already been privatized in a rather opaque manner). Additionally, the
Act on the Privatization of Agriculturally Used Estates was established in 2005.

The reduction of state regulation further fostered the transition from a state to a market
economy. Almost any economic activity had been subject to often manifold
authorization in the past. Now the principle of freedom of trade had to be introduced.
This was meant to be achieved by reforming the Licensing Act, which freed many
trades from the requirement to get a license to set up a business — excluded were only
a small number of socially problematic industries .

A further tool of transition is the fundamental reorientation of administrative
infringement codes. Such codes used to be the core of administrative law in the states
of the Soviet Union. They contain a plethora (sometimes up to 400) of prohibitions
covering almost all sectors of economic, social and cultural life, they provide sanctions
ranging from fines to forced labour and arrest, they establish general requirements of
prosecuting violations (such as causality, error in fact and law, intent and negligence,
the liability of enterprises, etc.), and they open up procedures of complaint in the
courts. This somewhat authoritarian approach of administrative law had to be cut back
to the minimum necessary in a liberal society in order to make way for the new
administrative law which shall facilitate rather than control societal freedom.

3 The New Legal Structure

The essential forms of economic transactions had to be established, such as different
types of contracts, rules for liability, property rights, security interests, intellectual
property, types of companies, competition rules and so forth, and they are all available
now. However, many of these forms of intercourse have remained underused, as many
transactions still follow the pattern of the bazaar, i.e. they are ad hoc and cash-based.

Nonetheless, large investments, which require a variety of legal forms of intercourse,
have increased over time.

" |nsurance companies, banks, weapons production and sale, aviation and water transport,
stock markets, lotteries, pharmaceutical industry and sale, technical test of motor vehicles,
building industry, audit firms, private educational establishments.
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The market with its forms of intercourse under private law does, as is generally known,
not work without a degree of administrative intervention. Even if the latter is reduced as
much as possible, the necessity remains to implement political goals, provide for
infrastructure and redistribute wealth through law making and law enforcement. For
such functions organizational structures, financial resources and staff is needed, which

also have to be established by legal norms. This is primarily the task of administrative
law.

In the following, | will outline the genesis of modern administrative law in Georgia. In
doing so, | will focus on general administrative law and the law of administrative courts.
Organizational and sectoral administrative laws shall only be mentioned in passing,
such as:

e concerning organizational law: the Act on Local Self-Administration of 2005, whose
autonomy model is qualified by the fact that local communities depend upon the
state allocation of funds; the Act on the Structure of the Executive Power, which
determines the authorities of the state administration and their competences, and
the Act on the Types and Generation of Normative Acts;

e concerning sectoral laws: the Police Law; the already mentioned Administrative
Infringement Code, the Law on Licensing; the Public Procurement Law with a Code
of Practice adapted to EU law; the Act on the Certification of Products and
Services, the general Environmental Act entailing the instruments of environmental
protection and establishing fundamental obligations for the handling of
environmental media, yet without already creating concrete legal relationships; the
Act on Environmental Permits, which is heavily influenced by the German Federal

Immission Control Act; the Water Act and the Act on the Safety and Quality of
Foodstuffs.

4 The Main Problems of a New Administrative Law

The issues administrative law has to address are various, as are the resulting
legislative aims. Many problems are not limited to transition countries, as they emerge

in other states as well, but of course they also have to be solved in transition countries.
Among these general problems are:

e The tendency to concentrate power within the bureaucracy: the subjective legal
position of the individual and the introduction of liability serve as correctives in
cases of harm inflicted by public authorities;

e The inaction of the administration: action can, for instance, be triggered by setting
terms and establishing obligations to act;
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e The lacking competence of staff: competence can, among others, be achieved by

qualification requirements in the law of the public services and the right to a hearing
in administrative proceedings;

e Schematic and monocratic decision-making: Decision-making can be made more
responsive by the duty of administrative bodies to carefully investigate the
circumstances of the case, the duty to give reasons for the decision, and the
possibility of cooperative forms, such as the contract under administrative law;

e The insistence on already established solutions: more flexibility can be reached by

the possibility of attaching subsequent conditions to an administrtaive act as well as
to withdraw it if a new situation so requires;

¢ The keeping secret of administrative information and autocratic decision-making:
more openness can be introduced by the right of access to information and the
introduction of rights to hearing and participation serve as correctives.

Beside these widely known problems and their solutions, corruption poses a particular

problem for Georgia and other transition countries. Corruption had already been

rampant in the Soviet system, but only in postsocialism it turned into a ubiquitous

phenomenon strangulating economic development. Doubtlessly, corruption is also

widespread in ‘the West', and even seems to increase with the recent tendency to

informalization in administrative law, yet it has not reached the level prevalent in ‘the
East’.

The reasons for corruption and the means to fight it in the public sector are numerous
and cannot be discussed here. Suffice it to name the socio-cultural core of corruption:
the perception that a public office is a good like any other good on the market.
Accordingly, the office has a value that can be ‘sold’. It is the task of the rule of law to

constitute public office as a res extra commercium, to institute state functions
independent of those of the market.

Many legal areas are called to ensure this, among them administrative law. Every
candidate norm of administrative law should hence be checked not only in terms of its
substantial expediency but also as to whether it provides a potential source for hidden,
extra income. If, for instance, the introduction of a recurring safety inspection for
motorcars is discussed, it has not only to be asked whether this is suitable to ensure
road safety, but also whether this new obligation can be ‘traded’ for bribes. Until a few
years ago, in Georgia the badge which certified that a vehicle was safe was available
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without check for about 100 US$, depending on the type of motorcar. The driving
license was available without any lesson and test for a slightly amount.'?

The drafting of new legal norms therefore requires the consideration of how a provision
can best be immunized against bribery. This aim can, among others, be achieved by
limiting those activities which need administrative authorization, by fettering
administrative discretion, by more precisely phrased provisions that bind the
administration, by setting deadlines for decisions, by the right of access to information
and by establishing the opportunity to sue for particular administrative acts.

Such legal framing of administrative functions must be flanked by economic means,
like the increase of wages of public officials to a sufficient standard; for after the end of
the Soviet Union public servants have increasingly lost direct gratifications (such as
free holidays in public facilities, public housing, etc.) and their income suffered by
inflation and increasing prices.

One measure of course depends upon the other: an administration strongly bound by
administrative law would cost less to the individual client; this raises the willingness to
pay taxes and thus increases the state revenue which then allows the state to better
remunerate its civil servants.

After the Rose Revolution of 2003, the new government fought corruption decidedly.
Thousands of civil servants, e.g. policemen, were urged to ask for their dismissal in
exchange for the promise to be able to reapply. These positions were now better
salaried. In this way, small corruption could be eradicated to a large extent. The entire
approach, however, had been immensely harsh and unfair, and it was problematic
under constitutional law. Although the Georgian constitution does not protect ‘the rights
acquired in the public service' like the German Basic Law'®, still the freedom of
occupational choice was infringed by unfounded dismissals and layoffs based on
extorted consent.

Corruption was also battled at the level of politicians and high officials. In order to
tackle the issue of sufficient evidence in regular prosecution under criminal law, two
ways of procedural simplification were adopted: the ‘life style’ approach and plea-
bargaining.

12 Evidence from an interview with a Georgian attorney.
3 Article 33(3) German Basic Law.
4 Article 30(1)(4) Georgian Constitution.
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‘Life style' approach means: if the prosecutor has sufficient suspicion that a person has
acquired her wealth (e.g., real estate) in an illegal manner, he can ask the
administrative chambers of Rayon courts to confiscate these assets; by dint of shifting
the burden of proof, the defendant has then to prove that the property in question has
been acquired legally (e.g., by heritage). This procedure has been successfully applied
several times, but it met judges in the administrative courts who objected to it as
unconstitutional or who applied it only reluctantly, rendering it insignificant in the fight

against corruption; so much so that it will probably be abolished altogether in the near
future.

Plea-bargaining means that an indictment under criminal law can be refrained from or
withdrawn, if the defendant admits to the charge and commits to pay a fine. Such
proceedings have turned out to be the core instrument in the fight against corruption.
They have generated enormous resources for the state budget and for secret or private
cash funds as well. The main reason for this development is that plea-bargaining
mainly takes place between the prosecutor and the defendant, allowing the prosecutor
~ to push through state interests in raising funds and save prosecution costs. Although
the deal requires approval by the court this is no corrective because judges are often
_pressed by public prosecutors to provide agreement.”’ This lack of independent
supervision has fostered the perversion of the instrument. The prosecution is hardly

forced to specify its indictment; some indications often suffice to bring a defendant to
the heel.

In consequence, the cancer — the assumption of an office as a tradable commodity - is
in a way doubled by plea-bargaining rather than being abated. Not only the office of the
accused but also the office of the prosecutor is turned into a commodity. Through plea-
bargaining, the office of the prosecutor - objective prosecution according to the
standards of criminal law alone - becomes an object of barter, if the prosecutor trades
guilt and justice for expediency and state revenue. In addition, other inappropriate
factors can influence prosecution practice. This might explain why members of the
previous but hardly those of the current regime have been prosecuted because of
corruption, and why those who were charged were often picked out arbitrarily.

The judiciary had also been affected by bribery and hence became an object of the
fight against corruption. The informal rules of such affairs had previously looked like

'S This is different in the country of origin of plea bargaining, the USA, where the judge is
independent and influential. That this fact was ignored in Georgia is an example for how
problematic the transfer of a legal concept can be.
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this: a prosecutor offers the reporting judge an amount of money or is encouraged by
the latter to do so. The judge discusses the offer with his or her colleagues, in larger
cases also with the court president, and agrees to share the offered sum. Is the offer
insufficient, the judge can approach the defendant. If the latter agrees to a sum, and
this leads to a ruling in his favor, the sum accepted by the judge has to be paid back.
Communication in this matter avoids the direct pattern of money for verdict, as bribery
is illegal; it rather takes a roundabout way; judges then point to the high workload of the
court and hence the potential time span of the proceedings, or more directly to a car in
need of repair or to the high study costs of their children.'®

Fatal to the development of a modern economy, this system was battled with political
actions permanently on the brink of collapse. Already during the transition period after
1988 it was decided that all judges should be dismissed at the end of 1999. This meant
that in 1999 all re- or newly employed judges had to pass an exam in the newly
introduced law. The exam questions were guarded like a state secret. About the best
40 percent of those passing the examination were employed. At the same time, wages
were raised to a level guaranteeing a sufficient standard of living for the judges.
Although the success cannot be evaluated systematically, according to both the
impression of many experts and my own view, based on a variety of intensive contacts
with new judges, highly qualified lawyers who in their majority do not accept bribery
and fulfill their function with the necessary objectivity have been chosen for the higher
courts.

In the dynamic of the Rose Revolution of 2003/2004, the incremental success of the
first years after 1999 was seen as deficient. New activities were undertaken. Still
perceived as corrupt, many judges were urged to ‘voluntarily’ apply for their dismissal
in return for safe retirement. Some judges, who refused this procedure as they objected
to its implicit accusation, were sacked by dint of disciplinary proceedings. One case
has gained particular notoriety. Five judges of the Supreme and Appellate Court were
blamed for failures, which were either of a technical nature or belonged to the usual
discretion in interpreting legal norms. These accusations disregarded the fact that
disciplinary proceedings have to respect judicial independence and can only be applied
in cases of severe organizational misconduct or significant violations in applying the
law. In this vein, the accusations would have justified an amiable or adhortative
conversation with the Court President at best. To the contrary the insistence on taking
drastic measures for (if at all) negligible misbehaviour caused the impression that the

16 Evidence from interviews with Georgian attorneys and judges.
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