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Preface

According to Declaration No. 16 annexed to the Final Act of the Treaty on European
Union "the Intergovernmental Conference to be convened in 1996 will examine 10
what extent it might be possible to review the classification of Community acts with a
view to establishing an appropriate hierarchy between the different categories of act."

Meanwhile a number of documents have been elaborated in order to clarify the
options. As stated in the report of the chairman of the Reflection Group for the 1996
Conference, Carlos Westendorp!, two major strands of thought have emerged: a
confederal vision which being based on state-like principles of a separation of powers,
aims at a threefold hierarchy of constitutional, legislatory and executory norms:
balanced against an intergovernmental vision which in stressing subsidiarity advocates
the retention of the prevailing sui generis catalogue of legal acts. To the extent it
contains proposals, the present study takes a position midway between the confederal
and the intergovernmental approaches. It is based on the assumption that there is
indeed a structure in-between federal statehood and intergouvernementalism which
needs and merits stabilization. The major thrust of the work is however to provide
basic information and reflection for the current debate as well as for future discussion,
should the 1996 Conference postpone a more radical reform.

Early on in the preparation of this manuscript it became clear that the problem is
not merely one of defining a catalogue and hierarchy of legal acts, but is instead far
more complex touching on more basic issues of competence-allocation, law-making
procedures, institutional structures, and fundamental conceptions of the European
Union. Thus, we have adopted a dual approach, delving into deeper issues, whilst at
the same time placing these qQuestions firmly in the context of the proposed reforms
for 1996.

The volume has 2 major sections. One is concernd with the sources and categories
of legal acts at the Member State level. Information is provided on models of
cataloguing legal acts upon which the Community may draw in the process of
stabilizing its own system. The 7 Member States chosen represent the 3 most
characteristic  constitutional traditions in  Western Europe, i.e. the
French/Italian/Spanish, British/Danish/Dutch, and the German models. Although all
of the individual studies were based upon one agreed questionnaire, it is striking 1o
note how not only the research results but also their style of presentation and choice
of focus appear to mirror the differences between constitutional traditions.

The second major part contains research carried out at the Community level. The
major Community legal acts are discussed in the different contexts of practical
application, competences, pre-emption, law-making procedures, institutional
structures, and inter-relation with Member State law-making. The discussion goes
beyond the core categories (regulation, directive, and decision) and also includes

forms of interinstitutional agreements, organic laws, administrative soft law
standardization, and collective bargaining.

I Europe Documents N. 195171952, 27 Sept. 1995, p. 14 (Topic 8).



The summary contains a proposed reformed catalogue of EC legal acts based upon
the research gathered together in this volume.

The research presented here was suggested by Willi Rothley, Vice-Chairman of the
EP Committee for Legal Affairs, and was furthered in many ways by Thomas von der
Vring, former Chairman of the EP Budget Committee. It was financially supported by
the European Commission, General Secretariat where Mr. Carel Edwards and Dr.
Gosalbo Bono provided valuable organizational assistance.

Professor Ulrich Everling, Dr. Hans-Joachim Glaesner and Professor Jorn Pipkorn
provided seminal insight during the early stages of designing and structuring the
project.

That the first version was ready in March 1995 and a revised version can now
appear is due to the aid and expertise of Tara Una Diedrichsen who not only authored
one of the studies but translated others, of Vivienne Cadger and Claudia Tege, who
helped with editing, Gretchen Herzfeld who transcribed several of the texts, and, in
particular, of Andrea Gavriel who besides providing several transcriptions managed
the project network and produced the copy ready for print.

Bremen, October 1995 Gerd Winter
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1. Overview of the types of legal acts

The EC Treaties offer 5 types of legal acts, tl;ose are
- the regulation

- the directive

- the decision

- the recommendation

- the opinion.

This catalogue reacts in specific ways 10 3 constitutional problems, namely
- the compulsory nature of a legal act
- its generality of application

- its confederal configuration.

As to the compulsory nature, both non-binding (recommendation, opinion) and
binding (regulation, directive, decision) acts are provided for. As to generality,
individual (decision), general (regulation) as well as a combination (directive) of
individual (as to the addressee) and general (as to the content) acts are offered. As to
the confederal configuration, full and directly effective (regulation), as well as partial
and indirectly effective (directive) acts are offered. Through this patterned catalogue
the EC presents itself as an organisation that may act in a variety of capacities, i.e.

- either by stimulation or by compulsion,

- either by rule-making or by adjudication in individual cases. and
- either by ground-setting or by fully blown action.

Practice has complemented the officially offered types of act in 2 ways: New types of
act have been reflecting the existing problem dimension, whilst further types of act
have also been added 10 meet new constitutional problems.

A number of loosely termed instruments have been evolved by the Commission.
including  communications, memoranda, guidelines, codes of practice,
frameworks, informatory notices and vademecums. Through these the Commission
has informed about ECJ Jurisprudence, laid down its own interpretation of primary
and secondary law provisions, structured its discretionary powers, or implemented
corresponding mandates contained in legal acts. These communications etc. serve as
means of coordinating the (executive) functions of the member state agencies and the
Commission, and may therefore be classified as measures responding to the problem
of confederal configuration. Some of these instruments, such as codes of practice and
vademecums are also of consequence to the individuals. In absence of formal
empowering provisions and of binding force, they are examples for EC soft law and
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-

are equatable, in this capacity, with the other types of act having no binding effect,
i.e. recommendations and opinions.

Resolutions (EntschlieBungen) may be mentioned as a further type of act belonging
to the non-binding category.

As noted there are a number of constitutional problems which are not reflected in
the catalogue of legal acts contained in Art. 189 ECT. In particular, no specific types
of act were provided to represent

- the division of legislative and executive powers,
- the division of supranational and intergovernmental rule-making structures,
- the division of the innerinstitutional and the external spheres

- the division of societal and governmental (or of "private” and "public”) rule-
making structures.

Practice has, however, invented types of act that reflect some of these variants. Not
every type received a new name. Some types were, however, simply deployed but not
officially recognized.

The latter is generally true for the division of legislation and execution. In practice,
in many policy areas, ‘ground-laying' legal acts can be distinguished from
implementing legal acts. Sometimes the acts are informally called "mother” and
"daughter” directives or regulations. In a growing number of cases the basic legal act
is earmarked framework directive or regulation.? In some rare cases the basic aci is
called a "codex”.? While this name is used in the text of the legal act itself, the act is
nevertheless a regulation under the terms of Art. I89 ECT. The term "law", although
having been proposed for the purposes of Treaty revision, has however not been used
in practice.

If looked at under the dimension of supranationalism/imergovcrnmemalism, all of
the types listed in Art. 189 belong to the supranational sphere. Sometimes, however,
the Treaties make the entering into force of a provision dependent of its adoption by
the Member States according with their respective constitutional requirements.* The
provisions then belong (at least partly) to the intergovernmental sphere. In one case
such a measure has been termed "Decision and Act",5 a name that reflects its
emanation both from the Council and from the Member States.

The Treaty on European Union has added 2 types that also belong to the
intergovernmental sphere and, more specifically, to the two other "columns” besides
the EC. They are called the common position and the common action. Although
concluded by the Council, they do not need to be adopted by the Member States and

are given a certain (not very clearly described) binding effect upon the Member States
(but not directly on individuals).®

See Th. Adam, G. Winter, Framework regulations, in this vol., p. 508. .
See the Customs Codex, Council Regulation 2913/92/EEC, 0OJ L 302/1 (1992).

E.g. provisions for elections uf the EP by universal suffrage, Art. 138 para. 3 ECT.
Decision and Act on universal suffrage of 10 Sept. 1976, OJ L 278/1 (1976),

Art. .2 para. 2 and Art. J.3 Nos. 1, 4,

W oa W
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With regard to the division of the innerinstitutional and the external spheres, one
again notices that the types offered by Art. 189 ECT. all belong to one domain, (he
external sphere. Practice has. however, shown that the EC organs often rule on
internal matters. The related act is then in many cases called a "decision’.” 'Decision’
is. however, not meant to exclusively earmark such internal acts. The word is also
used in the quality of a general term covering any legal act, be it a regulation,
directive or further act. The problem arising is that "decision" in this general sense
cannot be distinguished from “decision® in the sense of an individual binding act as
established by Art. 189 para. 4 ECT.8 This and the fact that a specific term would be
helpful to characterise internal acts, may be ground for further exploration. If such an
internal act is of such fundamental importance that a stronger influence by the
Member States may be appropriate, an organic law might need to be considered.?

Inter-institutional agrecements and joint declarations must also be mentioned in
this context. They are most often used for shaping the relationships between the FC
institutions. They differ from decisions by virtue of their more or less contractual
character, which is also the basis for their more or less binding force.

As regards the division between societal and governmental law-making, the latter
predominates in the Treaties. Practice has however developed forms of incorporating
standardization by professional organisations. '? Moreover, collective agreements
between management and labour have been assigned a role in Community law. !

II.  Methodological remark -

Legal acts are designed o serve as tools in the hands of a given political system. They
break down into various types. The several types are defined 1o be used for particular
tasks, to emanate from particular authors, and to have particular effects. For instance.
from the definition of a "framework law" it can be concluded that the rask 10 he
performed is the setting of a frame which leaves room for others to fill, that the
author is the legislator, and that in its effect the act is legally binding.

Not every question as to the tasks, author and effect of legal acts must be answered
by defining the types as such. The answers can also be established by separaic
provision: in grammatical terms: by a predicate tied 1o the noun representing the
type. For instance, instead of saying that laws shall in certain areas of compeience he
framework laws, one can work with just a ‘law' and submit it to the proportionality
principle, to the effect that should this principle so require it the law will entail a mere
framework without constituting a separate type of act designated as framework law.

7 Seee.g. the Comitology Decision of the Council 87/373, 0.). L 197/33 (1987).

8  This is different .8, in the Genman version of the EC Treaty where “decision” in ihe pencral
sense is a “Beschluf® and in the specific sense a "Entscheidung ™,

9 See R, Bicher, B, Kahil. Organic Law, in this vol., . p. 433,
10 See ). Falke, Standardization, in this vol, p. 645 et seq.
Il See M. LeFriam, A, Holand, Contrats collectifs, in this vol., p. 677 et seq.
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Or, seen from the other angle: which tasks are allocated to which actors, how the
actors are constituted, and what the effects of their activities shall be, can be
expressed by this or that rule, but alternatively also by this or that definition of type
of legal acts. These two possibilities must be kept in mind when it comes to framing
types and rules.

No matter which semantical or grammatical path is chosen, the designing of legal
instruments must be connected with broader considerations about rule-making tasks,
authors and effects. For instance, suggesting that a distinction between a legislative
and an executive type of legal act be introduced, presupposes the clarification of
which institutions would perform either the legislative or the executive role.

This again requires reflections on a more fundamental level, i.e. that of the general
principles which characterise the political system under consideration, for instance,
whether the EC should be organized according to the principle of the separation of
powers at all.

If there is a level of analysis "below" that of designing legal tools and their context
there is one more level "above" the latter which might be termed semiotic: The types
of legal acts must be given names. From a legal perspective, the constitution-maker is
free to choose any name for labelling the types of legal acts. For instance, a binding
legal act could well be named a recommendation, if this is so determined by law. But
the constitution-maker would be ill advised to actually do so. Problems might arise if
the name used in a specific legal context proved inconsistent with its use in another
legal context ‘or its use in everyday-life, present or past. If the name has symbolic
value in a given political culture, it may even prompt or alternately frustrate public
consensus. For instance, the replacement of the regulation by a Community Law
would be more than a mere technical semiotic operation. It would instead symbolise
one further step towards democratic European statehood.

In the following 1 shall first outline the basic options for principles on which to base
the further analysis. | shall then concentrate on the typology of legal acts, presenting
options of definition or grammatical construction and relating each of these to the
more fundamental level of principles, functions and structures, as well as to semiotic
questions concerning the finding of proper names.

Being a consultative paper, the report is written from the perspective of a
constitution-maker who identifies a range of variants and considers their merits. It is
therefore not determinative but heuristic, In certain respects, however, firm positions
must be taken in order to reduce complexity.

[ll.  Options for principles constituting the European Communities
1. A mixtum compositum

I assume that the European Communities are neither a federal state (Bundesstaat) nor
an international organisation (Staatenbund) but a mixtum compositum sui generis that

PP St —m——



Reforming the sources and categories of EC Legal Acts 19

may be termed a confederation (Staatenverbund). Sovereign powers are shared by
both the Member States and the confederation, although the ultimate sovereignty in
accordance with Carl Schmitt's definition of. who controls the state of emergency
("Verfiigung iiber den Ausnahmezustand"), still rests with the Member States.'? 1t is
doubtful whether dynamics towards "an ever closer union" are still operating but, in
any case, already integration has reached a level at which it might persist and
consolidate itself as a genuine intermediary specimen.

This characterization of the EC does not preclude allusion to - the principles
governing federal states when understanding and designing the legal acts which
emanate from the sovereign powers the EC uncontestably possesses: on the contrary,
it invites it.

However, further conceptions which compete with state-derived models must also
be considered here. Two of them are of particular interest,

2 The technocracy hypothesis

One strand conceives of the EC as an economic "Zweckverband”, something
resembling a joint venture for the achievement of specific economic goals and having
limited competences and disposing of mere technical-administrative means. EC
functions are said to be characterized by "decision-making methods oriented towards
expertise and independence from political-voluntative pursuance of interests™'3. In
this view the resulting legal acts, merely being executive in character, are sufficiently
legitimized through the ratification laws of the Member State parliaments and need no
additional legitimation at the European level'®, If 1aken literally this would imply
that EC law-making does not raise concerns about parliamentary democracy, the rule
of law and the separation of powers, since parliaments have already spoken, thereby
providing law which protects against an arbitrary executive, and rendering European
legislature superfluous. Not only the input side of EC law-making but also its output
side would be seen as technocratic. This would support doctrinal concepts which
embody direct effect because decisions regarded to be cognitive and limited in scope
would not leave latitude for national decision-making. Concerns about member state

12 Insofar my assumption carresponds to the perception of the EC by the Bundesverfassungsgericht
in its Maastricht Judgement (see BVerfGE 89, 155) where the Member States are qualified as
"Herren der Vertriige®. In spite of the allusion to the Schmitt notion of suvereignty of this formula
one should note that Carl Schmiu theorized on a type of federation (Bund) where the question if
sovereignty rests with the Member States or with the federation remains suspeided, simply
because the basic homogeinity of the Member States excludes the enmergence of existential
conflicts, (See C. Schiu, Verfassungslehre, 1928, p. A71). The Court seems to assume that the
EC has not yet reached this Mage (which Schimite considered 1o be the case with the Deutsches

Reich of 1871), Whilst 1 follow (he Court in this perception it will later be seen that my
conclusions drawn from it are different.

I3 1P Ipsen, Zur Exekutiv-Rechisserzang in der Europdischen Gemeinsehaft, in: Festsehrift fur
Peter Lerche, 1993, o 428 o s

M Ipsen hiw ot 10



sovereignty would be minimized since technical decisions do not encroach upon etatist
reserves.

In discussion on reform the described theory would advise in favour of an easing-
out of things "political”. It would reduce existing tasks and competences 1o matiers
strictly economic, '3 seek out "non-majoritarian” institutions'® and argue against the
introduction of a new type of a Community Law.

The described theory is not convincing because it disregards the dynamic evolution
of the European Union (if one may say so: the spillover effect) over the past 30
years.'7 Its empirical basis is and has for long been extremely weak.'® In fact,
decisions implying fundamemal political conflicts are abound in EC law-making. To
consider but one example, and that from the early Community years, the initial choice
of establishing common market organisations for agricultural products as against
either the liberalization of markets or the application of structural policies may be
mentioned. This choice involved billions of pounds of subsidies, deeply changed
agricultural incomes, and had severe environmental eftects. There is no way in which
this decision might be termed a technical-administrative one.'? This demonstrates that

even in its earlier years the European Community had to take landmark decisions of

great political weight. Apparently, this situation has continued over the subsequent
years.

3. The mediation hypothesis

Another strand of thought sees the EC as a forum and mediator for informal, flexible
cooperation and negotiation.2? Like the theory of technocracy it denies that power (in
the Weberian sense of the ability to enforce compliance against the citizens' will) is
exerted; this, however, for different reasons: Whereas the first approach points to the
(postulated) cognitive basis of decision-making, the second refers to its consensual
character; the need for consensus thus determining that no participant need follow an
order against their own will.

Constitutional principles corresponding to state power do not fit within the
framework of this theory of cooperation. Parliamentary legitimation of law-making
would be misplaced, law-making is dissolved into complex patterns of political and

15 For an awempt in this direction see E. Sieindorff, Grenzen der EG-Kompetenzen, 1990,

16 Scc in this respect G. Majone, Independence vs. Accountability? - Non-Majoritanian Institutions
and Democratic Government in Europe, EUI Working Paper in Political and Social Sciences, No.
9473, Florence 1994, and M. Everson, "Independent Agencies®, in this vol., p. 602 et seq.

17 Astwonishingly enough Ipsen without the slightest change defends a position be had advocated
already 25 years ago, see idem, Fusionsverfassung Europaische Gemeinschafien, 1969, pp. 62-67.

18 U. Everling, Uberlegungen zur Strukir der Europaischen Union und zum neuen Europa-Artikel
des Grumdgesetzes, Deutsches Verwaltungsblat 1993, p. 936.

19 Sce. F. Snyder, Agricultural policy, in this vol., p. 354.

20 The authors mwost forcefully arguing along this line are R.O. Keolane and St Hottgm,
Conclusions: Community politics and institutional change, in: W. Wallace, The dynamics ol
European integration, 1990, p. 276 ct sey.
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professional networks and coalitions. Separation of powers would be pointless since
instead of the traditional 3 powers, a multitude of committees, clearing houses,
negotiation rounds etc., would contribute to the emergence of a polyarchy. The rule
of law would be groundless because arbitrary government would be controlled
through continuous monitoring and adjustment. Supremacy and the direct effect of
supranational law would be of litle concern because conflicts would be settled by
interpretative adjustment and compromise. Likewise devising a clear-cut catalogue of
legal acts would be a secondary matter given the manifold and more flexible
appearances ol soft law,

The empirical basis of the mediation hypothesis is much richer than that of the
technocracy hypothesis. One may point to the Luxemburg compromise which has
been an example of cooperation both as to its form and to its content. Other instances
are the many consultation rounds between EC and member state personnel when
Commission proposals for a legal act are elaborated, when COREPER committees
prepare common positions of the Council,2! when working groups pave the way for
the opinions of management or regulatory committees, 2?2 when implementation
problems are ironed-out through consultation between member state agencies and the
Commission.?? The attempts made to bridge conflict of laws problems through
generous interpretation of these?? and the invocation of cooperation formulae?’ may
also be explained in those terms.

Yet, the mediation hypothesis, although analytically appealing, may not be the
best advisor in a normative context where institutional reform is on the agenda. The
relentless dissolution of formal structures into flexible and floating patterns would
entail a number of risks. Amorphous patterns may prevent the identification of those
who are responsible for failures. Secrecy in political discourse may hinder
generalising public debates on overall Union interests and obligations. Better
knowledge and economic means will give some greater influence than others.
Cooperative networks tend to co-opt members thus deflecting away unwelcome
criticism. Access is most often reserved for elites because disadvantaged interests are
either not invited or lack the means of permanent participation. Progress via
environmental process of interpretation of national law in the light of EC legal acts
might prevent a fresh political analysis of a given issue. It is a sociological fallacy to
take the factually pervasive informality as a sign for that formal structures are

21 L. Krdmer, The elaboration of EC environmental legislation, in: G. Winter (ed.), European
Environmental Law, A Comparative Perspective, 1996,

22 ). Falke, G. Winter, Regulatory committees, in this vol p. 541 et seq.

23 H. Adam, G. Winter, Commission guidance, in this vol p. 629 et seq.

24 Sce for the British dilenuna of reconciling parliamentary supremacy with the EC) doctrine of
direct effect of directives R, Macrory, Sources, in this vol p. 76. See also S.H. Phillipps, P.
Jackson, Constitutional aid Administrative Law, 7th ed., 1992, p. 100 et seq).

25  See for the German dilemma of reconciling the claborated national and the looser Community
comcepts of checking legal acts against fundamental rights the Maastricht decision of the

Bundesverfassungsgericlu (BVerfGE 89, 175) where the court says that constitutionality of EC
legal acts was a matter of cooperation between it and the ECJ.
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supertluons. Quite to the opposite informal structures are intervowen with formal
structures, they draw their benefits and distortion from them.

4. The polity hypothesis

The technocracy hypothesis has alerted us to the fact that politics is still very much
present in the EC. The mediation hypothesis teaches us that this politics does not flow
from a single power centre but is polyarchic in character. Still, power is exerted and
accordingly failures and misuses of power must be expected. This, however, provides
the material for a third hypothesis, one which analyses and assesses a political system
in terms of interest domination and public control. This hypothesis - it may be named

the polity hypothesis - would make use of more traditional principles modelled on
state-like configurations, such as :

- democratic legitimation of power
- the rule of law
- separation of powers

- subsidaritiy of the higher in relation to the lower level of centralization

- subsidiarity of state in relation to societal action.

These principles which assume a measure of statehood in the case of the political
system under discussion must, if applied to the EC, clearly be adapted to the latter's
“suum genus®, i.e. its intermediary position between a state and an international
organisation, and its being characterised by a polyarchy rather than by simple power
relationships.

For the sake of logical clarity, it might be stated that such principles are here not
referred 1o as constitutional norms with binding effect. As the context of this study is
the reform of the EC constitution itself, it seems more appropriate 10 take them as

criteria of policital morality, dignified by long tradition but forcing the challenge ol
an adaption to new conditions.

IV. The Community Law and the Problem of Democratic Legitimation
l. Directive - Regulation - Law

There is no Community Law; the Regulation and the Directive alone are available for
the framing of decisions which might be regarded as having a legislatory bearing. The
"Directive”, in being addressed to the Member States and in having to be transposed
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into national law, implies international rather than supra-national organization.2®
"Regulation® while possessing direct effect, nevertheless mirrors the technical,
administrative character of the tasks for which it is employed.?” Neither of these types
of act would be an adequate denotation of legislation - if there was legislation at all.
Likewise, recommending, as some have done, that a Community Law be introduced,
would presuppose that an activity can be identified which would deserve to be called
legislation. The term "Law", "Loi", "Gesetz" has always had significant political
connotations. Therefore, introducing a "Community Law" would herald another
kind of Community than the international organisation the directive alludes to,
as well as the supranational but technical "Zweckverband" which the regulation
denotes.

The question that poses itself is therefore whether there is, and indeed whether
there should be, legislation in the EC. If s0, it must further be clarified who the
legislator is and ought to be, and for what particular competences.

We approach the answer by touching upon the more fundamental level of
constitutional principles, i.e., in the present context, the notion of the law and the
principles of democratic legitimation, of separation of powers and of the rule of law.

2 Is there Com)nunil_v legislation?

Historically, the "Law" or "Loi" has above all symbolized its source, namely the
people (or part of this), and its effect, namely its supremacy over the power of the
monarch. This is true for the "Act of Parliament” defeating the Crown in the English
revolution of 1688 as well as for the Loi proclaimed in the French revolution of 1789
to be "l'expression de la volonté générale"?8, deriving from the Assemblée Nationale
and announcing "I'acte auquel tous les peuples doivent étre soumis”.2? This notion of
a law did not exclude the participation of other bodies in law-making, such as
representation of the nobility, of federal states or even of the Crown, but the thrust
was on legitimation through an elected body.

In this democratic vision, the content of the law could be anything the
legislator found appropriate. No constitutional requirements were established in this
respect.30 Only later, the experience of Jacobin despotism and fears that the working
class or other "ideological® majorities might dominate elected bodies, led 10 the

26 H.P. Ipsen, Europiisches Gemeinschaftsrecht, 1972, p. 455, This parallelising is not to say that it
equals a conclusion agreed upon in the framework of an international convention: It does not have
W result from unanimous voting, it does not allow (0 opt out, amd it does not need adoption

+ according with the national constitutional provisions,

27 H. Wagner, BeschluBrecht der Europaischen Gemeinschafien, 1965, P. 276 where the author also
warns against a doctrinal classification of the regulation as law because of the (then) executive
character of the EC,

28 Ant. 6 Déclaration des Droits de 1'Homme August 26 1789,

29 Conclusion of the Assemblée Natiomale of 1789,

30 H. Heller, Der Begriff des Gesetzes in der Reichsverfassung, in: Veroffentlichungen der
Vereinigung der Deutschen Staatsrechuslehrer, Hefi 4, 1928, p. 98 et sey.
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development of substantive criteria such as the generality of laws, specifically
designed to limit the powers of the Iegislalure.” We shall return to them below.

In recent years new substantive criteria have also been discussed: criteria which
point in a different direction, most particularly the limiting of an overzealous but the
encouragement of a too reticent a parliament. In Germany, the Constitutional Court
developed a constitutional principle providing that decisions on matters essential for
the enjoyment of fundamental rights or for society as a whole, were perforce to be
taken by parliamentary law.32

Turning back to the initial question as to whether there is Community legislation,
the original democratic notion of the ‘Law' does not help much. This notion would
advise to call those legal acis Laws which belong to the area of codecisino the
European parliament. Given the possibility of revising the pertinent procedures such
advice would however be 100 static. We are therefore in need of a substantive
description of the Law from which it could be assessed what local acts should be
concluded by elected bodies and what others not. Substantial criteria can indicate the
kinds of decision that lack legitimation, and should therefore be handed over to
structures where elected bodies (co-)decide. In search of such criteria we might draw
on the constitutional history of certain of the Member States, in particular those like
Germany where constitutional thought has been particularly productive in this respect.
As the present exercise is only heuristic we may for a while disregard the historical
context in which the criteria have appeared. Questions of this context will later be
returned to. Criteria characterizing the content of laws may be distinguished from
those characterizing the function of laws in solving political problems.

The content of laws is reflected by criteria of

(1) generality: the Law addresses the public in general while other legal acts (the
"administrative act®) aim at individual or individualizable persons;

(2) externality: the Law determines the rights and duties of the citizen, while other

legal acts (e.g. administrative guidelines) aim at the internal activities and
organisation of the government;

(3) essentiality (of content): the Law only those particular rules which are
indispensable (or fundamental) for the designing of a comprehensive body of

rules for a given policy. Other individual rules are left to further bodies to
decide.

The function of laws is reflected by criteria of

(4) protection of individual rights: a Law is the proper form for a decision on
whether the government may interfere with an  individual right, while
governmental action which is neutral in this respect, or even furthers individual
positions, may be undertaken without a basis in a Law;

L) Jellinek, Gesetz und Verordnung, 1964 (first edition 1887), p. 91,
32 K.-H. Ladeur, Sources, in this vol., p. 241,
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(5) essentiality (of problem): a Law is the proper device when a political system is
about to take a decision about matters essential for the exercise of fundamental
rights or for society in general.

It cannot be doubted that these criteria are (in different combinations) met by many
Community regulations and directives. Externality (2) is already an element of the
definition of both the regulation and the “directive. Generality (1) is part of the
definition of the regulation.?? Many legal acts could be cited which serve as a basis
and limiting framework for interference with individual rights on the part of the
Commission or member state agencies (4). Many legal acts decide upon problems
essential to the Community and the member states (5).

Finally, EC practice has developed methods of accentuating legal acts which
contain the basic rules for a given policy (3). For instance, in the agricultural sector,
a regulation (804/68/EEC) was adopted establishing the basic structures of the
common organisation of dairy products, including a unified price system. This basic
regulation was from time to time amended when new basic policy changes took place,
for instance in 1984 when a new article was inserted introducing the dairy quota
system (Regulation 856/84). On this basis, a multitude of detailed regulations were
enacted both by the Council acting on Commission proposals (but without
parliamentary participation) and by the Commission itself,34

In the environmental sector, a basic directive for the control of water pollution
(76/464) was adopted laying down criteria for water quality objectives and emission
thresholds. In addition, the directive detailed for various options of Member States as
to whether either or both kinds of such standards should be prescribed and applied,
and further mandated the drawing-up of subsequent directives containing quantified
standards. Later on, a number of directives were indeed adopted which established the
required standards.

The already mentioned Customs Codex may be cited as a third example of the
assembling of dispersed provisions of importance in one consolidated regulation.

It is certainly safe to resume that legislation in the substantive sense is present at the

Community level, and that therefore the question of parliamentary legitimation should
be placed on the agenda.

3 Identifying the legislator

a) The European and the national parliaments.

Requesting parliamentary legitimation does not automatically lead to the European
Parliament as the primary source of democratic legitimation. National parliaments
must also be considered. Whilst during the seventies and eighties debates about the
"democratic deficit" of the EC almost unanimously supported the strengthening of the

33 See however Ant. 173 para. 4 ECT.
34 Sce further F. Snyder, "Agricultural policy®, in this vol., p. 370.
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European Parliament, the focus has meanwhile shifted in favour of the raising of the
profile of national parliaments. Whilst the first round led to the complementing of
indirect legitimation through the Council by direct legitimation through the EP, this
"double legitimation™ is currently often regarded as in need of completion through a
third string, i.e. the involvement of national parliaments.?® The options that have
been suggested point into 3 different directions, i.e.

- the improvement of the parliamentary impact on the nature of ministers' votes in
Council, e.g. via parliamentary select committees

- establishing ties between the EP and the national parliaments, e.g. via "assizes"
of members of the parliaments or joint sessions of policy-specific committees,
with a view to influencing both the EP's and the national ministers’ vo(ing36

- establishing a direct link between national parliaments and the EC legislative
procedure; c.g. by instituting a new consultative body of parliamentary
representatives, by enlarging those competences where the adoption of a legal act
by the member state parliaments is required, or even by creating, as in certain
areas, an evocation right for the national parliaments, with the consequence that

the proposed legal act must be approved by all or a limited quorum of national
parliaments.

All of these suggestions more or less explicitly entail a devaluation in the importance
of the role of the EP. This might be considered to be somewhat of a paradox. Such
demands may well be motivated by concerns for legitimacy, and indeed they have
been supported most vigorously by authors emanating from those Member States with
the strongest democratic traditions, i.e. Denmark and the UK, but their net result is
nevertheless a reduction in the degree of direct legitimation in the Community. This
is, however, in part explained since the British principle of parliamentary supremacy
necessarily precludes any analysis based on direct legitimation within the EC.37

In these two countries the first of the above-mentioned options is particularly well
developed; in particular it seems that especially the House of Lords Select Committee
has proven itself to be capable of shedding national blinkers and taking the broader
view of a European public interest33. This, however, appears 1o be an exception. The
House of Lords is known for its relatively independent and long-term orientation.
This is due to a specific British tradition of independent senior statesmanship that is
seldom to be found in other Member States, both culturally and in terms of
institution-building. Unfortunately therefore, the House of Lords Select Committee
can hardly serve as a model for most of the other Member States. It is to be expected
that in the normal case national parliaments will adopt a national point of view. Thus

35 See Th. v.d. Vring, Legitimations, in this vol., p. 392.

36 Cf. G. Laprat, Réforme des Traités: Le Risque du Double Déficit Démocratique, RMC 1991, p.
710. The author does not mention the third variant,

37 Devaluations of the EP have also been based on the above cited technocracy and mediation
hypothesis.

38 K.M. Newman, The impact of national parliaments on the development of Community Law,
Liber Amicorum P. Pescatore, 1992, p. 483 et seq.
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a dilemma arises: either the parliaments are given the power to bind their minister -
which would breach EC constitutional principles since the Council's very existence is
based on compromise - or the parliaments are restricted to a right to advise their
minister - which, given competing prioritics, would make the related parliamentary
work somewhat unattractive (such is the German experience), or the preserve of a tiny
group of insiders whose contact with the rest of their fellow members of parliament is
a touch diffuse (such is the Danish cxpcricncc).”

Neither is the second of the above listed models very promising. Creating bonds
between national parliaments and the EP rests on the vision of one large legitimatory
structure. But the model disregards the fact that the national and the European
parliaments ‘compete for the same goods', i.c. competences at the levels represented
by them and influence on decision-making touching upon those same competences.
This makes co-operation difficult.*°

The third model - the creation of an advisory body representing the national
parliaments - would institutionalize this competition to the detriment of an effective
law-making procedure. It also overlooks the fact that if strong national interests are at
issue, the MEPs of one member state often vote together not-withstanding their
particular party affiliations.*! Nevertheless, some kind of direct and binding
involvement for the national parliaments may remain necessary in certain arcas of
great national importance. We shall return to this.

We conclude that the EP appears to be better qualified than national
parliaments to legitimize EC action both on substantive grounds. since the MEPs
can afford to think 'European’, and on procedural grounds, because the EP is close
enough to the power center to understand its rationale.

b) The Council and the Commission

This is not to say that the EP should be the sole institution representing the legislative
function. The monopolizing of the power of initiative (the right to submit proposals
for legal acts) by the per se supranational agent (the Commission) has proven to be a
wise arrangement and should be retained, including the qualifications contained in
Arts. 138 b para. 2 apd 152. The (con-)federal perspectives represented by the
Council must, of course, also remain a decisive second element. The Council will,
however, continue to slip from its central position as the core legislative body, just as
the Bundesrat did in the course of development of the German Reich.*? Even then
however, it must be considered whether the Council should either exclusively retain
some of the competences it at present exerts or after mere consultation with the EP.

39 See further 1.M. Jarvad, Sources, in this vol., p. 98: Th. v.d. Vring. Legitimation, in this vol p.
397.

40 Th. v.d. Vring, Legitimation, in this vol., p. 395.
41 Th. v.d. Vring, Legitimation, in this vol., p. 407,
42 See K.-H. Ladeur, Sources, in this vol., p. 239.



Most of the EP's dralts tor a Union constitution have demanded the abandonment ot
these competences and introduce a comprehensive model of EP codecision-making.

I believe that there should be several kinds of institutional mix constituting the
legislative function and corresponding to different tasks and competences,*?
Although not all of the numerous combinations presently to be tound in the Treaties
should be upheld, they can be taken as a quarry of experience out of which a new and

simplified catalogue may be carved. In what follows a catalogue of this kind shall be
developed.

4. A Catalogue of Community Laws

d) Amendments to the Treaties

In correspondance with the intermediary character of the EC, the Treaties possess a
double nature as international treaties and as the constitution of an organisation
possessing state-like sovereign competences. By implication this requires a double

legitimation, first by consent of. the member state parliaments or national referenda,
and secondly by consent of the EP,**

b) Organic Acts

There is a level of law which organises the functioning of the EC institutions
("functional Iaw"‘“) which can, by virtue of its importance, be ranked between the
Treaties/Constitution itself, and the implicit powers ol the several institutions to adopt

rules for their internal organisation and procedures.?® The scope of this kind of law
presently includes

- rules for the election of the EP;‘”

- rules on the resources of the Union;“8

- rules on the application of ECT-procedures 1o compelences belonging to the EUT
Cooperation in the fields of justice and home affairs:*?

- rules on the application of the Art. 189b - procedure (co-decision) to further
fields. 0

43 See G. Winter, Competences, in this vol., p. 414.

At N para. | subpara. 2 EUT only provides for consultation with the EP.

45 R. Bicber, Das Verfahrensrecht von Vertassungsorganen, 1992, p. 23 et sey.

46 Sce, also for the tollowing, R. Bicber, B. Kuhil, Organic law, in this vol., p. 423 et seq.
47  An. 138 para. 3 ECT.

48 An. 201 ECT.

49  An. K.9 EUT.

50  An. 189 b para. 8 ECT.
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The Treaties in these cases provide that the legal acts must be adopted by the Member
States according to their own constitutional requirements, i.e. no ratification normally
entailing parliamentary consent, but a possibly more simple procedure. The EP must
assent in the first of the listed cases and is only consulted in the others. The resulting
legal product is sometimes called "Decision and Act®,%! which expresses its double
nature as both a decision of the Council and an international agreement. The
"Decisions and Acts” have thus far not been fnlegrated into the Treaty texts but have
been kept separate as a kind of complementary constitutional law.

This kind of intermediary functional law is covered by so-called ‘organic laws' in
France and Spain. There they are subject to especially strict procedural
requirements.? In Spain the major reasons for introducing the organic law were
twofold™3: the constitution-makers could postpone decisions they could not agree upon
to a later date when new consensus might be expected, and they could leave matiers
open for future changing conditions without having to go through the complex
procedure of amending the Constitution. These reasons are strikingly analogous to
those behind Arts. 138 ECT, K.9 EUT (first reason), and 201 ECT (second reason).

In accordance with R. Bieber's suggestion™?, it is submitted that this category of
law be adopted for the EC constitution and EU Treaty, but that the procedure
described above be changed. The organic law should be subject to the co-decision
of the EP and require unanimity in Council but no adoption by the Member
States. The right of initiative should primarily be vested in the Commission, but
might also be vested in the other institutions in matters touching solely upon their own
affairs.

As regards the hierarchy of laws, the organic law should, in accordance with the
French system, rank below the Treaties/Constitution, but above ordinary legal
acts . This suggestion is made in the light of the problems encountered in Spain,
where conflict between organic and other laws has been solved by means of rules of
competences rather than by a hierarchical order.5¢ Such a system appears to have
disregarded the fact that procedural and organisational matters are, on logical
grounds, superior to substance. The adoption of the Spanish system is therefore not
recommended.>’

The scope of EC organic laws might be enlarged. Some of the rules contained in
the Treaties/Constitution could be downgraded and housed instead within the ambit of
an organic law. Examples of such rules might be the determination of the seat of the
institutions®® and the rules on the formal requirements for EC legislation.’? Others,

51  Sce above FN 5.

52 Art. 46 French Constitation, Art. 81 Spanish Constitution. See M. Miaille, Les sources, in this
vol., p. 166; L.M. Dicz-Picazo, Sources, in this vol., p. ; R. Bicher, B, Kahil, Organic law, in
this vol., p. 20 et sey.

Diez-Picazo, Sources, in this vol., p. 193,

In this vol., p. 448.

Bicber, Kahil, Organic law, in this vol., p. 437,
Dfez-Picazo, Sources, in this vol., p. 189, 194,
D{ez-Picazo, Sources, in this vol., p. 196,

An. 216 ECT.
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which are now subject to simplified procedures, might be upgraded, such as the
establishment of ancillary institutions,%° the statute on the EC Ombudsman,®' and the
seat of the institutions.®? ©3 A third group might consist of those competences that,
under the present law, already fall into the procedure of unanimity in the Council, i.e.
modifications of the statutes of the ECB and the ESCB (Art. 106 para. 5), and
provisions for the excessive deficit procedure (Art. 104 ¢ para. 14).

Bieber/Kahil suggest the extension of the scope of organic law to cover substantive
law such as rules on fundamental rights and the codification of unwritten principles.
Spanish experience however warns against such an extension to substantive
matters. Art. 81 of the Spanish Constitution thus similarly stipulates the use of
organic laws when a subject-matter is developed within the scope of fundamental

rights. In &racticc this extension has however caused many problems of
delimitation.

) Ordinary Communiry Laws

aua)  Content and function

The ordinary Community Law might supersede the role of that particular category of
regulations and directives which deals with essential problems and fixes essential
rules. Such a "Law" would symbolize that an essential question is involved and
draw public attention both to its working-out and existence. The EP could
concentrate its deliberations on such essential matters thus freeing itself from many
other legal acts of a minor importance. The EP could also select a few such acts for a
broad debate explicitly addressing and including the European public.

However, there is a difference between recommending the use of the
Community Act for those purposes and making this use a binding norm. In other
words, the question is whether the Act shall only be available as legislative tool for
essential problems and rules, or if the legislative organs shall be free to use that
category for essential as well as other matters. It is submitted that the realm of the
"Law" is not defined by binding constitutional law, and that this applies to the
fixing of criteria both of content and of function.®®

As to functions it is not advisable to restrict the realm of the Law (be it by
definition or predicate) to, for instance, areas of intrusion into individual rights or to
social essential problems. This does not exclude constitutional reservations or even
mandates for Community Acts: Constitutional principles such as the rule of law or
separation of powers can be designed 10 require that an Act must be promulgated
before the executive may take action. The Treaty/Constitution could also request the

59 Auns. 190, 191 ECT.

60  Ans, 15) para |, 168 a para 2, 235 ECT; An. 30,
61  Art. 138 ¢ para 4 ECT.

62 An. 216 ECT.

63  Bicber, Kahil, Organic law, in this vol., p. 452.
64  Dicz-Picazo, Sources, in this vol,, p. 194,

65  See on this distinction supra, 1V 2,
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enactment of a Community Law in certain areas.®® But beyond this, the legislature
should be free to take up any matter (covered by EC competences and investigated 10
ensure compliance with subsidiarity) they deem appropriate. It should be left to the
legislature to decide upon the criteria of essentiality and to determine which matter is
indeed 'essential’.

As 10 content it is inadvisable to lay down too detailed a legal framework. History
shows that such criteria may be misused by those who wish to keep parliaments away
from far-reaching decisions. For instance, attempts have been made to deploy the
generality criterion to exclude parliamentary decision-making on individual or internal
matters of great societal importance.®” Laws must also be viable means for deciding
on individual cases or internal matters provided these are sufficiently important
(such determination, however, should remain within the legislature's discretion).

As to the essentiality criterion, the LLuxemburg Presidency's Draft Treaty on Union
(1991) proposed that Community Law be used only to fix basic rules for a (rather
small) catalogue of competences where the law was foreseen, i.e. for the procedures
of the structural funds, action programmes for environmental policy, and frameworks
for research programmes.8 The same line (though expressed through a different legal
technique) was taken by the Commission in its Initial Contributions to the
Intergovernmental Conference (1991). Here it is stated that the Community law "can
be applied in every field of Community activity, but only in relation to the basic
elements of the matter to be dealt with”.%?

It is not advisable to confine the Community Law to fixing essential rules. A
criterion of essentiality is too vague and would give rise to endless debates about
interpretation. The criterion might also be misunderstood. being taken to mean that a
law should only use broad language (as is normally done when principles are stated).
It is possible, however, that an essential provision, for instance the duty to reduce
carbondioxide emissions, might be expressed in a very precise manner, in this case
through a quantified standard like a 30% reduction of 1987 loads by the year 2005.

Those who fear that laws which are undefined in substantial terms might be
arbitrarily misused in individual cases should consider that equality of treatment

66  On the rich variety of national constitutional reservations and mandates for legislation (as well as
their possible absence) see the national reports, in particular Ladeur, Sources, in this vol., p. 240;
Dfez-Picazo, in this vol., p. 192; Jarvad, in this vol., p. 104; Kortmann, in this vol., p. 130;
Macrory, in this vol., p. 79: Cervati, in this vol.. p. 223.

67  For instance, when in the times of the German Weimar Republic the dukes of Hannover and
Hessen were expropriated by a law. some legal scholars (including Carl Schmit) argued that the
law was invalid because it concerned a specific case and no general matter (see H. Heller, loc.
cit. (FN 28), p. 108). Another example: During the 1860ies Bismarck reorganised the military
speiding money which was not provided by a (constitutionally required) budget law. The
prevalent doctrine considered budget laws (o be laws only in a formal sense (as being passed by
parliament). Lacking external legal effect, the breach of such a law could not be regarded 10 be
illegal. See Heller, loc. cit., p. 111,

68 Art. 1304, 130 s para. 2, and 130; para. | of the Draft.

69 Parton Democratic | epitimacy, Explanatory Memorandum No 3 ) 2







