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- Embedded and Disembedded
Rationality: Contributions to Global

Governance from European and US
| American Legal Cultures

GERD WINTER

[. WHAT IS GLOBAL GOVERNANCE?

theories on law and social structure. While their frame of reference
has traditionally been national societies, recently the attention of the
scientific community has shifted towards the law in transnational transac-
tions and international regimes. For instance, studies exploring the self-
governance potential of industry and studies on multilevel organisation
have found seminal ground in trans- and international relations. Altogether,
many different layers of informal and formal law have been discovered thus
prompting scholars to speak of legal pluralism or interlegality.

~ The fascination with new forms of law has however somewhat disre-
garded the more painful question of what problems the law should address
_and solve. Sometimes the effects of legal forms come into view, but seldom is
the more demanding inverse perspective taken, ie an inquiry from functions
to legal forms asking what the problems are, and what legal form and level
“may be appropriate to solve them. Based on Adam Smith’s works, three tasks
_have widely been attributed to the state and its law: (1) the internal public
order, (2) national defence, and (3) public works and institutions (or infra-
structure in modern terminology) (Smith, 1775/6). Interventionism—the
setting and implementation of political goals (such as redistribution, envi-
ronmental protection, etc)—has emerged as a fourth function of the modern
welfare state (Grimm, 1994).

~In the transnational perspective the four tasks reappear as a challenge for
transnational and international governance. Certainly the maintenance of
global public order is a major task, including the enabling and controlling
of transnational economic transactions. Another major task is international

f ;OCIOLOGISTS ofF LAwW commonly focus on the search for universal
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peace-keeping, and a third the provision of transnational infrastructur
(such as air transportation), although this largely remains a national tas
As part of interventionism, the preservation of the global environment h:
become a major task of transnational governance. Given the fundamentz
nature of the living conditions for human life, I suggest that this should b
understood as something even more fundamental than normal interventior
ist policies. We are entering a period of the development of the earth systes
called the anthropocene. This term indicates that mankind’s footprint
the global biosphere has become so deep and vast that human impact
brought the system to the brink of making human life untenable in man
regions of the earth. Figure 1 using a footprint methodology shows t
humankind has overstepped the bearing capacity of the earth, and Figur
shows what effects may be caused by such impact.

There are indications that the fundamental mechanics of the earth s
tem have been upset and may move towards unknown states. The ocez
thermohaline ‘pump’, a fundamental mechanism supporting the temper
zones of the earth, may be irritated by changes in rain patterns and
content of oceans due to human induced climate change. It is speculat
for instance, that this may cause the golf-stream to lose its dynamics.

If the fundamental mechanics of the earth as a whole are affected, then a
kind of institution and institutional analysis is needed. Just as with scientific ea
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Fig. 1: Tracks, in absolute terms, the world’s average per person Ecological
Footprint and per person biocapacity over a 40-year period (Global Footpri
Network www.footprintnetwork.org). "
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Equator

Fig. 2: Oceanic thermohaline circulation (black: surface currents, dark grey: deep
water, light grey: bottom water)(Lemke, 2006: 56).

ystem analyses, the social and legal analyses of institutions must be holistic. This
does not mean that the only solution is to develop international law towards a
upranational organisation endowed with powers to manage the fundamental
aws of the globe. On the contrary, a holistic view requires a look at the full scale
f institutions because all levels contribute to the systemic whole (Winter 2006).
uch kind of multilevel governance would include:

(1) The construction of ‘vertical’ regimes, ie international organisations
having the power to make secondary law and urge contracting
parties to implement it.

(2) The horizontal diffusion of state based legal concepts through
transnational discourses, consultancy, mimesis, coercion, etc.

(3) The development of national laws towards an attitude of trusteeship
for the globe.

» national legal concepts influencing international regimes;
» national legal concepts offered for horizontal diffusion; and
» national legal concepts as individual contributions to an overall whole.

I'will trace differences in EU and US legal cultures in these contributions.
thers have elaborated on the impossibility and yet seminality of this term
Gessner/Holand/Varga 1996: 3) and 1 will not attempt to give it much
ore shape. For the purpose of this chapter I suggest that by legal cultures
ne might understand basic assumptions about society and its governability
uilt into various types of law.
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Analysing legal cultures of this kind I will look at three sectoral poli
and ask what the EU and US legal contributions have been. The polici
chosen concern climate protection, hazardous chemicals, and biotechnolos
Climate protection is taken as an example of international regime formatio
hazardous chemicals as one for horizontal diffusion of national concepts; a
biotechnology as one for national contributions to an overall whole.

II. CASE STUDIES

1. Climate policy and international regime building

Climate policy will serve as an example for EU and US contributions
international regime formation. I begin with a summary of the history o
climate policy in the emergent regime! and continue with a description
the major arguments carrying the different approaches to internatior
regime formation.

(a) History

As early as 1990 some EU member states adopted national targets for t
reduction of CO, emissions. No such targets were introduced in th
at the time. This was due to the so-called ‘no regrets’ policy, accordi
which the mitigation of climate change should be limited to actions whi
are profitable for other reasons as well. An example here would be that t
costs of the investment into energy efficiency devices being fully outweighi
by gains from energy saving. Thus the US decided it would be prefer
not to engage in a reduction of CO, emissions beyond profitability.

Next, at the Rio Conference on Environment and Development (UNCED.
of 1992 the UN Climate Convention was concluded. It was discussed th
whether the industrialised states should pioneer in setting climate gas red:
tion targets, as the EU desired, or whether the developing states had to
included in such obligation, as the US argued. A compromise was rea
by framing non-quantified reduction obligations for all contracting stat
on the basis of the principle of joint but differentiated responsibility
addition, the obligation to take a number of measures in order to mitig
climate change was prescribed. The Convention was signed and ratified
both the EU and US and has since been put into force. }

The Kyoto Protocol was concluded in 1997. The US was successf
convincing the EU to agree to include all climate gases in the agreen
not just CO,. The EU accepted a reduction of 8 per cent by 2010 com
with 1990, while the US agreed to a reduction of only 7 per cent. Ag

I Following Oberthiir/Ott, 1999; Schreurs, 2004; Freestone/Streck 2005.
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its initial position of relying upon conduct measures aiming at technol-
ogy forcing, the EU agreed to US proposals to introduce so-called flexible
mechanisms. This meant that the emission rights could be traded or could
‘be obtained by investment reducing climate gas emissions in Annex B states
(joint implementation — JI) or in developing states (clean development
‘mechanism — CDM). The Kyoto Protocol was ratified by the EU. As for the
US, although having signed the convention during the Clinton administra-
tion, it stepped back from ratification on the ground of the Cheney report
of 2001. This report stated that the US energy hunger was so demanding
that more rather than less energy had to be supplied.
~ In 2001 the Marrakesh Accords were concluded, establishing ambitious
supervisory mechanisms to ensure that the flexible mechanisms were not
‘misused. In spite of being active in negotiations, the US did not ratify or
‘even sign the treaties.
In the EU the Kyoto Protocol was implemented in two steps. First, accord-
ing to a Council Decision, the overall target of 8 per cent was broken down
into individual targets allowing less developed member states to emit more
‘than the higher developed member states. Second, a Directive was issued
_establishing the basic rules on the allocation of emission rights, emissions
trading, JI and CDM. Consequently, the member states created national
egislation on the matter. Most of them allocated the first round of emis-
ion rights on the criterion of grandfathering. This means that the historical
actual emissions were broadly taken as a legal allowance. Qualifications
ere enacted by some member states—for instance additional emission
ights were given as a compensation for ‘early action’, ie recent investment
n emission reduction technology. In the US, while pro-active measures of
he federal government were largely missing, some states such as California
ave since introduced some measures on their own.

The results of the endeavours are poor, not only in the US, as one would
xpect, but even in the EU. In the US emissions had increased by 12 per
ent in 2005, which means that the US is 19 per cent away from the Kyoto
ommitment of the 7 per cent decrease to be achieved by 2010. In the EU
decrease of 1.7 per cent per year was attained, which is still 6.3 per cent
way from the 2010 target of 8 per cent. The reason for this failure is two-
old: first, the choice of grandfathering for the initial allocation of allow-
nces, and second, the low trading price for emission allowances which
n all circumstances makes it cheaper to buy emission allowances than to
nvest in emission reduction technology. The low price has different causes
uch as a general slow-down of economic growth, the monopoly structure
f utility companies which allows them to forward purchase prices for
mission allowances to the consumers, the possibility to acquire emission
llowances through JI and CDM measures, and the possibility to buy emis-
jon allowances from countries who allowed themselves undemanding
eduction targets in the Kyoto round.
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Fig. 3: Allocation of emission allowances by the EU Member States (from Point
Carbon, Carbon Market Monitor, Mai 2005; cited in Michaelowa 2005). The left
(grey) column represents the allocated allowances, the right (black) the factual
emissions at the date of allocation. The difference is very small indicating that
almost no reduction effect was attained in the first round. -

Looking at the post-Kyoto prospects in the EU, we see that the failure to
reduce emissions in the first round has fostered expectations and plans to
do better in the second round, beginning in 2008. However, grandfather
ing will certainly continue if the current economic crisis (which caused th;
resistance to reductions) prevails until then.

It is general agreement among states that the Kyoto targets must be tlght
ened if anything at all shall be agreed regarding climate policy. It seems tha
the EU, a long-time pioneer in international climate policy, has lost its cour:
age. As to the overall goal, it will renounce mitigating any temperature rise
In concrete terms, this means it will accept a 2° centigrade temperature rise
with all the damage this will cause to certain world regions. The new reduc-
tion target the EU will run for will even be much below the level needed teo
reach the 2° centigrade target.” This means that the EU has finally given in
to the attitude of the US.

2 The necessary reduction would be 60%-80% by 2020, the commitment realistically to be
expected is 15%-30%. See Michaelova, 2005.
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- (b) Reconstructing the EU and US contributions

' In what follows I will summarise the major legal policy arguments
exchanged in the formation of the regime and legal concepts inscribed in
it. Even though I allocate different lines of thought to the EU and the US
 this does not mean that ‘European’ concepts are not also to be found in the
- US, and ‘American’ concepts in the EU. My focus here is not on the whole
~ picture in all its detail but rather on the basic traits and ideal types. I distin-
~ guish the following dimensions of discourse:

«  On global justice: The EU believes that industrialised nations must
act first expecting that others will emulate. The US, by contrast,
rejects any pioneering because with major emitters like China, India
and Brazil the benefit of climate protection would be small for the
US compared with the high costs. This is a rational position from an
individual perspective, but it disregards the potential of pioneers to
mobilise followers. Even more recent US considerations to renegotiate
Kyoto are based on this individualistic view: a Coasean deal should
be struck between those states which benefit from climate protection
and those which benefit from climate change, the former having to
compensate the latter in order to make them willing to also contribute
to climate protection (Stewart/Wiener 2003).

On risk assessment: The EU was prepared to act on the basis of pre-
dictions on climate change of the panel of experts of the Framework
Convention on Climate Change (FCCC), accepting that the final proof
of the human share in climate change was still missing. Given the
seriousness of possible consequences, precautions should accompany
every action made. In contrast, the US has required insistently for a
long time that better scientific ground for incurring costs be taken. It
was only very recently that a majority of US states and scholars agreed
that there was sufficient evidence to take action. This conviction was
much furthered by the damage caused by the Hurricane Katrina on
30 August 2005. This incident has been taken as an indication that
climate change costs may outweigh costs of preventive measures.

« On instruments: The EU started the negotiations favouring conduct
measures, such as requiring the implementation of the so-called
BATNEEC (‘best available techniques not entailing excessive costs’)
criterion. The appropriate measure would be to establish thresholds for
concentrations or freights of climate gases in the emissions of industry.
Contrastingly, the US proposed and advocated incentive measures
using emissions trading in order to provide maximum flexibility for
the individual emitter. In order to facilitate agreement the EU accepted
the US position, not altogether unwillingly though, because emissions
trading had won support within the European Commission which had
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already earlier adopted a more neo-liberal position. However, the E
even though accepting the flexible approach in principle insisted tha
it be put into a regulatory framework, for instance by requiring cor
prehensive action plans and setting caps for JI and CDM projects. Tk
should ensure that the flexible mechanisms do not undermine and d
courage other climate protection measures that the states introduc
are required to introduce under the FCCC and the Kyoto Protocol.

2. Hazardous chemicals and the horizontal diffusion of national concept

The second case I present is that of chemicals regulation. This can serve
an example for the horizontal diffusion of policies. The history of em
gence of the regimes can be described as follows.

(a) History

Since the early 1990s European Community law and national law transpos
ing it3 required that chemical substances had to be notified by the produce
or importer before they could be placed on the market. Extensive data o
the properties and prospective uses of the chemical had to be submitted
with variations according to the marketed volume. For ‘existing substances
ie chemicals which were marketed before the introduction of the notifi
tion requirement, a phase-in scheme was applied. Producers and import
of high-volume substances had to submit the data at their disposal. On th
basis priority substances were to be identified, for which obligatory dat
sets (again varying with volume) had to be submitted. Ideally the data fo
new and existing substances had to be assessed and risk reduction measure
were to be taken on that basis, either by the member states or the EC.
the US4, although new chemicals were also to be notified, the data sets w:
less extensive and therefore less costly. More data were to be submi
only upon individual order by the responsible agency. In the case of existir
substances, no phase-in scheme existed at all. The agency could howe
ask producers to submit data when it was able to show that there was
reasonable risk to human health or the environment.

In the late 1990s NGOs in the US alleged that there was wide ‘toxic ign
rance’, ie next to nothing was known about the risks of tens of thousar
chemicals traded on the market (Winter, 2000). The reason for this was th
in the US the Environmental Protection Agency (EPA) rarely asked for
generation and submission of in-depth data. Later on, the same allegatic

3 For overviews see Rehbinder, 2003 and Callies, 2003.
4 For an overview see Spiecker genannt Déhmann, 2004.
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was raised by European NGOs claiming that also in the EC the authori-
ties were lacking adequate data to assess and manage risks of existing
chemicals, the reason being that industry although under legal obligation
‘widely refused to comply. The sanctions—namely fines—were almost never
_applied and enforced.

~ The public protest was taken seriously both by the US and EU. But they
eacted differently. The US government relied on voluntary measures. It
_encouraged a voluntary commitment from industry to submit the relevant
data for 1,000 HPV (high production volume) substances within five years.
"The EU also welcomed a voluntary commitment from producers, but in
addition the European Commission elaborated a proposal for a stricter
scheme for existing chemicals, the so-called REACH proposal (Registration,
Evaluation and Authorisation of Chemicals).” This proposal extends the
strict notification (now, registration) requirement to existing substances
thus phasing them into the risk assessment realm. While the manufacturers
and importers of substances are the primary addressees of the registration
duty, downstream-users are also included into the obligation to generate
.~ and submit risk relevant data. For substances (both new and existing) found
 to be dangerous an authorisation requirement and a streamlined empower-
ment to restrict substances are proposed.

The European Commission instigated a worldwide hearing procedure
on the REACH proposal.6 About 6,000 comments were submitted from
all parts of the world, including the major chemical producer and trading
associations. The US government launched a strategy of lobbying at EU and
member state levels of yet unknown intensity. All in all, the REACH hear-
ing was probably the biggest public inquiry ever, and a striking example for
a new procedural dimension of law-making in the era of horizontal diffu-
sion of regulatory concepts.

US and EU firms submitted expertises claiming tremendous costs of
REACH for industry. While they did provide detailed information about
the regulatory costs they however failed to do so for the benefit for human
health and environment prospectively derived from REACH. The EU
mandated counter-expertises showing that the costs were overstated (SRU,
2003).

Since 2004 and subsequently in many other states it has been discussed whe-
ther the REACH approach should also be introduced in their own jurisdic-
tion. For instance, Japan is considering to adopt REACH. Moreover, it seems
that non-EU producers will adapt their products to REACH-requirements
even if they are not placed on the EU market. Such so-called voluntary

5 Commission Communication Com (2003) 644.
6 See http://ec.europa.eu/enterprise/reach/consultation_en.htm.
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trading-up occurs if economies of scale can be obtained from generalising
standards of a significant market such as the EU demand for chemicals
chemical may also sell better if it can be labelled ‘REACH-registered’.

Speaking about outcomes the voluntary commitment of industry in
US and the EU has not reached its target. Data sets for 250 substances w
submitted by the deadline, ie one quarter of the targeted data sets for 1,000
substances. In the US about 20 risk assessments were made by gover
tal agency, in the EU the number was about 140.

(b) Reconstructing the EU and US contributions

»  On global justice: although the EU and the US are the main produc
countries this global dimension was hardly discussed in the EU or in
US. Even if long-term and long-range effects of certain chemicals cam
into view, the focus was on effects on the domestic environment.

*  On procedures of law-making: the EU invited comments to its regul
tory plans from the global civil society. Knowing that the new schem
would have an impact on global production and trade, it felt th
those affected should be able to participate. Contrastingly, althoug
based on intense public debate, the US policy changes are the ou
come of the American population’s stance rather than the globa
community’s.

* On instruments: although the EU welcomed voluntary commitmen
of industry, it insists on strict regulation, establishing registratio
restrictions and authorisation requirements. The US has more exte;
sively relied on voluntary measures. The approach in relation to ne
substances is regulatory also in the US, but with less strict requ
ments than in the EU.

*  On risk assessment: the EU requires the submission by industry o
ambitious data sets in order to be able to conduct profound ri
analyses. In a way the burden of proof is laid on the producers of ris
In the US the public agencies must generate information in order |
determine whether there is reason to go into more detail. Only in th
case can more comprehensive information be required from industr

¢ On risk management: The interesting question here is if measures are
taken on the grounds of inconclusive knowledge, and to what extent
regulatory side-effects are taken into consideration:

* In the EU the precautionary principle is enshrined in both
primary law and the REACH-proposal, ie restrictions on
chemicals and the denial of authorisation of placing on the
market chemicals can be based on grounded suspicion, in
absence of full scientific proof. In the US, although the law
uses a language comparable to EU formulations, courts have
required a firmer scientific basis for such restrictions. '
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o In the US before a chemical is restricted a full cost-benefit-analysis
must be elaborated. In the EU restrictions are based on risk
assessment alone cost considerations only playing a role in cases
of extreme imbalance between costs and benefits. Although the
REACH-proposal does introduce a more extensive version of
balancing costs and risks its focus is on substitution analysis, ie the
present or future availability of substitute substances or technolo-
gies as a consideration in the decision-making on the authorisation
or restriction of a dangerous substance. This means that whilst in
the US the primary concern is with the costs of regulation to indus-
try, in the EU it is the drawbacks (or substitutability) of consumer
concerns. In Marxian terms one could speak of the US looking at
exchange values and the EU at use values.

3. Biotechnology and national contributions to the global whole

My third example deals with the law of genetically modified organisms.
It shall serve as an illustration for national contributions which each have
their own share in the global environmental development. Although inter-
‘national regime formation was also involved it covered only a segment of
the problems which were to be tackled. I distinguish between law that allo-
_ cates property rights on genetic resources, and law that regulates the risks
- and benefits of biotechnology. Once more the development of the relevant
law is first described and then analysed.

(a) History

(1) Allocation of property rights
Property rights are allocated on two levels, that of the community of states
.and of individuals.

States have always claimed that sovereignty embraces, along with a
territory, domestic natural resources. With the discovery of the genome a
- debate started on whether genetic resources should not be considered as
common heritage of mankind. However, the developing states, for fear
of a new biological colonialism, insisted that genetic resources had to be
. considered as sovereign property. This principle was accepted in the 1992
Convention on Biodiversity. It was however significantly qualified by a
kind of tit for tat system. On the one side the states hosting resources
were obliged to preserve resources, to provide open access to them by
third countries and to basically accept intellectual property in genetic
resources. On the other hand third states were bound to share biotech-
nological knowledge, results and benefits with the host state. Rather than
common heritage genetic resources therefore became a kind of trusteeship
sovereignty (Sand, 2006).






